THE QUESTION AS TO THE LEGALITY OF THE 
RUHR OCCUPATION 
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The question as to the legality of the Ruhr occupation is partly a ques- 
tion of fact and partly a question of law. It is common ground that the 
measures taken by the French and Belgian troops in the Ruhr valley could 
not have been authorized by the Treaty of Versailles if the Reparation 
Commission had not found as a fact that there had been “voluntary de- 


fault’? (manquement volontaire) on the part of Germany. The question as to 
whether or not such voluntary default had in fact taken place is not one of 
those which under Sec. 13 of Annex II to Part VIII of the treaty requires 
a decision to be taken by a unanimous vote, and as the decision on that 
point was actually taken by a majority of three to one, the discussion as to 
the legality of the measures taken in consequence of such decision must 
proceed on the footing that “voluntary default’’ on the part of Germany 


had been established to the satisfaction of the Reparation Commission. 
The fact that Sir John Bradbury, the British representative on the Commis- 
sion, gave an adverse vote cannot, however, be left out of consideration, 
as it proves that at least one eminent expert who, as the representative of 
his country, was bound to do his best to secure the payment of reparations 
from Germany, was of opinion that no voluntary default on Germany’s 
part had been proved. The doubt thus thrown on the fact on which the 
application of sanctions depended ought to have been an additional reason 
for the utmost care in the endeavor to apply only such sanctions as were 
clearly provided for by the Treaty of Peace. I propose to show in the 
following pages that if that care had been applied the occupation of the 
{uhr valley would not have taken place. 

The frequently discussed Sec. 18 of Annex II, by which the French and 
Belgian Governments,! support their case runs as follows: 


1 The fact that the Italian Government sent a few engineers who only remained a short 
time hardly justifies an allusion to the measures taken in the Ruhr as measures taken by 
France, Belgium and Jtaly. The Italian Government seems to have been under the im- 
pression that the occupation of the Ruhr would be nothing more than an “economic meas- 
ure’; as soon as they became aware of the real nature of the occupation they withdrew. 
(See the letter of the Marquis de la Torretta to Lord Curzon, dated August 2, 1923, p. 47, 
Correspondence with Allied Governments respecting Reparation Payments, where it is stated 
that the Italian Government have repeatedly and publicly asserted their views “against 


any further occupation of the Ruhr.’’) 
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The measures which the Allied and Associated Powers shall have the 
right to take, in case of voluntary default by Germany, and which Ger- 
many agrees not to regard as acts of war, may include economic and 
financial prohibitions and reprisals? and in general such other measures 
as the respective Governments may determine to be necessary in the 
circumstances. 

The main controversy turns upon two questions, namely: (1) Must the 
measures to be taken in case of voluntary default be determined on by the 
aggrieved Powers jointly, or may any aggrieved Power act independently 
of the others? (2) Must the measures to be taken be similar in their na- 
ture to economic and financial prohibition and reprisals? 

Before, however, dealing with these questions, it is necessary to consider 
the effect of the section which immediately precedes Sec. 18 and which 
makes it necessary for the Reparation Commission to inform the interested 
Powers of Germany’s default, adding its proposals as to the measures 
which ought to be taken by reason of such default. This is not quite 
clearly expressed by the English version which declares that the Commis- 
sion ‘‘may make such recommendations as to the action to be taken in case 
of default as it may think necessary,”’ but the French version declares that 
the Reparation Commission must immediately communicate the default 
to each of the interested Powers ‘‘en y joignant toutes propositions qui lui 
paraitront opportunes au sujet des mesures 4 prendre en raison de cette 
inexécution.”’ 

The fact that no proposals as regards the measures to be taken in conse- 
quence of the default in question were made by the Reparation Commission 
may appear to be of no importance, as the measures which were actually 
taken were in fact decided on by the Powers whose representatives formed 
the majority of the Reparation Commission, but—even apart from the 
consideration that the attitude of Italy in regard to military action makes 
such a claim untenable-—this view of the matter disregards an important 
fact. If the measures to be taken had been discussed by the Reparation 
Commission and the British view which disputed the legality of the Ruhr 
invasion had on that occasion been put forward, a question would have 
arisen as to the interpretation of the Treaty of Peace, which question, ac- 
cording to Sec. 13 (f) of the said annex, could only have been decided by the 
unanimous vote of the delegates. 

I am aware of the fact that Sir John Bradbury expressed the opinion that 
the Commission had only a power to make recommendations and was not 
obliged to make them,’ but I do not see how any meaning can be given to 
the French version other than that proposals as to the measures to be taken 
must accompany the notification. In any case, Sir John Bradbury, while 


2 The words “economic and financial” qualify the word “reprisals’’ no less than the word 
“prohibitions.” The French text: “actes de prohibitions et de représailles économiques 
et financiéres’’ makes this quite clear. 

3 See Report of the work of the Reparation Commission from 1920 to 1922, p. 257. 
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referring to this subject, emphasizes the fact that the question as to the 
measures to be taken depended on the interpretation of Sec. 18 and states 
this is ‘‘a question of vital importance for the peace of Europe which could 
only be decided by the unanimous vote of the Commission.” 4 

It follows accordingly that, if the question of making recommendations 
had been discussed, the Commission would have had either to be unanimous 
as to the interpretation of paragraph 18, or there would have been a differ- 
ence of opinion as to whether a recommendation (which would of necessity 
have implied an interpretation of that paragraph) could have been carried 
by a majority. In the latter case it would have been necessary to refer the 
matter to “immediate arbitration” before resorting to the measures in 
question, and in respect of this point alone the independent action of France 
and Belgium appears to be a violation of the Treaty of Peace; but quite 
apart from this, paragraph 18 does not, in my opinion, justify separate action 
on the part of one or more of the interested Powers. 

According to the ordinary grammatical rules, a power given to several 
persons collectively without any further indication must be construed as 
exercisable by these persons and cannot be construed as exercisable by 
one or more of them alone. The section defines the measures “which the 
Allied and Associated Powers have the right to take.” If these words stood 
alone there could be no doubt in the matter; the right of separate action is 
contended for on the mere ground that (within the limits laid down by the 
paragraph the extension of which will be discussed below), it is left to the 
“respective governments”? to decide on these measures, but the use of the 
word “respective” is justified by the fact that the words quoted above refer 
to certain Powers while the words at the end of the paragraph refer to 
governments, that is to say, to the governments of the Powers which are 
referred to. The governments, like the Powers, are referred to in the plural 
without any distributive qualification, and their action, according to the 
literal meaning of the sentence, must therefore be collective action. 

I do not, however, attach much importance to this interpretation of the 
section according to the strict rules of grammar. The treaty must be con- 
strued so as not to defeat any of the objects which it was intended to carry 
out, and if the literal interpretation of the paragraph made its application 
unworkable I should willingly admit that the construction contended for 
by supporters of the legality of the French-Belgian action ought to be 
applied; but I think that, on the contrary, the paragraph, not only accord- 
ing to its words, but also according to its clear implication, contemplates 
joint action. The “circumstances” necessitating action in the event of 
“voluntary default”? on the part of Germany are circumstances affecting 
all the Powers entitled to reparations, and it is upon these circumstances 
that the choice of the measures of execution is to depend. If it were left to 
each of the Powers to select such measures of execution as would suit its 


‘ Loc. cit., p. 257. 
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own purposes, these measures of execution might conflict with one another, 
or neutralize one another. Even if one or two of the Powers act alone, the 
interests of the other Powers may be seriously injured by the fact that the 
measures actually taken disturb to such an extent the working of German 
industry and commerce that the possibility of obtaining adequate reparations 
is seriously diminished instead of being increased. If the governments con- 
cerned in the matter have to decide collectively on the measures of execu- 
tion required in the case of “voluntary default’’ on the part of Germany, 
care will be taken that the interests of all the Powers and more particu- 
larly their rights as to reparations are safeguarded. 

The objections to isolated action against an enemy Power on the part of 
one of the Allied and Associated Powers are very clearly put forward in the 
note of the Supreme Council dated 23 August, 1919, having reference to the 
seizure of Hungarian property on the part of Roumania. The following 
passage is specially significant: 

Le Gouvernement roumain en raison de sa participation dans les 
travaux de la Conférence de la Paix et comme un des signataires du 
traité de paix avec |’Allemagne, ne devrait cependant pas ignorer le 
soin qu’ont apporté les Puissances alliées et associées 4 établir un plan 
rationnel de réparations. Sz le principe que le dédommagement pour les 
pertes subies avait dt dépendre seulement de facteurs tels que la proximité 
des biens ennemis ou du résultat d’une concurrence entre les Etats alliées 
pour se rendre maitres de ces biens, des injustices flagrantes et des désac- 
cords sérieux en auraient été le résultat inévitable.® 


One of the arguments used by the politicians and the jurists who argue in 
favor of the power of isolated action on the part of one or several of the 
Allied and Associated Powers relies on the fact that the obstructive opposi- 
tion of one of the Powers might prevent measures of enforcement which are 
called for in the circumstances of the case. This argument may be met by 
the obvious retort that in the case of such obstructive opposition the Repara- 
tion Commission as such could clearly step in and dispose of the matter by 
a majority vote unless a difference of opinion as to the interpretation of the 
Treaty is disclosed, in which case speedy arbitration would, as mentioned 
above, have to be resorted to. 

It is argued that the British Government is ‘“estopped”’ from supporting 
the contention denying the right of one or more of the Powers to independ- 
ent action on the ground that Great Britain ‘was the first of the Allies to 
claim and exercise the right of separate action under Sec. 18.’ The action 
of the British Government thus referred to is also mentioned very promi- 
nently in an article which appeared in the Temps on the 10th March, 1923. 
The claim to act independently was no doubt made by Mr. Austen Cham- 
berlain in the British House of Commons on the 28th October, 1920, in reply 
to some objection against the renunciation of the right to seize property 


5 The italics are the writer’s. 
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situate in England belonging to German nationals which the British Govy- 
ernment had agreed to, but a claim on the part of one of the Powers to 
renounce rights of enforcement is not in part materia with a claim to exercise 
rights of enforcement by isolated action. Mr. Chamberlain, no doubt, when 
questioned on the matter expressed his personal opinion to the effect that 
under See. 18 each Power was entitled to act separately, but no controversy 
on the subject arose on that occasion between the signatories of the treaty 
and there could, therefore, have been no question of estoppel as between 
Great Britain and the other Allied and Associated Powers. Even if Great 
Britain were ‘‘estopped”’ from protesting against isolated action, this could 
not in any way affect the question as to the legality of the Ruhr occupation, 
as this is a matter between France and Belgium, on the one side, and Ger- 
many on the other side. 

Mr. Austen Chamberlain when questioned at a later date on the subject 
of the possibility of isolated French action did not adhere to his previous 
statement as to the legal position. Replying to an enquiry made by Lieu- 
tenant-Commander Kenworthy on the 18th May, 1922, he said: ‘‘ No fresh 
assurances have been given or asked because none are required. Should 
the Reparation Commission report that Germany is in default it will be 
necessary for the Allied Governments to confer together as to the action to be 
taken,’ and in reply to a supplementary question he said: 


After the occupation of Frankfurt, I think it was in April 1920, we 
received from the French Government the following declaration: “that 
as regards the future the Government of the Republic repeat that in all 
inter-Allied questions raised by the execution of the Treaty of Versailles 
there is no intention of acting save in accordance with its Allies. 


A few days afterwards (25 May) Capt. W. Benn asked “ whether the Gov- 
ernment had received any assurance from the French Government that in 
the exercise of the rights conferred by Sec. 18, Annex 2, Part VIII of the 
Treaty of Versailles the French Government would not act save in accord- 
ance with the Allies,” and Mr. Chamberlain said in reply: 

I should refer the hon. and gallant member for Central Hull to the 
answer which I gave on the 18th instant. That answer is now the 
subject of correspondence with the French Government, and in the cir- 
cumstances I should prefer not to make any fresh statement at the pres- 
ent time. 


On the 23rd July, 1922, Lieutenant-Commander Kenworthy referred 
again to the same matter and the then Prime Minister, Mr. Lloyd-George, 
said: 

In the course of the conversation which I had with M. Poincaré here 
on the 19th June he expressed the hope that further sanctions if they 
had to be applied would be applied in common. 


In the meantime, the Temps of May 21, 1922, had published a corre- 
spondence between M. Klotz and M. Poincaré, in the course of which the 
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latter had stated in effect that the undertaking given on the occasion of the 
occupation of Frankfurt related to action which he had taken under the 
general rules of international law and that this undertaking “had no con- 
nection with any action which might in the future be taken under Sec. 18 
of Annex II as the result of a report of the Reparation Commission (see an 
article in the Daily Telegraph of the 6th August, 1923). 

It seems fairly clear that the undertaking given in 1920 was of a vague 
nature and did not show whether it prevented all isolated action, or only 
isolated action of the same nature as the occupation of Frankfurt, but it 
seems also clear that the representatives of the British Government in their 
replies in the House of Commons showed that in their view the undertaking 
referred to action pursuant to the Treaty of Versailles no less than to all 
other isolated action. 

There remains the question whether, on the assumption that isolated 
action was at all permissible, the action actually taken was one of the meas- 
ures contemplated and permitted by Sec. 18. The jurists who deny the 
legality of the Ruhr occupation rely in this respect on a rule of construction 
which, for the sake of brevity, is called the ejusdem generis rule. The ap- 
plicability of this rule is contested: (1) on the ground that it does not apply 
outside of the area governed by rules derived from the English common 
law; (2) that it does not apply to international treaties; (3) that even in 
the countries in which the rules of the English common law prevail the rule 
is of limited application and that it has no value in statutes conferring dis- 
cretionary powers on the judiciary or public functionaries. 

As regards the last point it must be pointed out that the question whether 
such discretionary powers are given is in itself a question of construction, 
as to which the ejusdem generis may be and is frequently of valuable assist- 
ance. Where it is clear that an unfettered discretion exists, no further 
question can possibly arise. It is, of course, obvious that the rule in ques- 
tion cannot be applied indiscriminately. As stated in Maxwell, nterpreta- 
tion of Statutes (6th ed. by W. Wyatt-Paine), on p. 592 “the restricted mean- 
ing which primarily attaches to the general words in such circumstances is 
rejected when there are adequate grounds to show that it was not used in 
the limited order of ideas to which its predecessor belongs.’’ Cases can no 
doubt be quoted (Stroud’s Dictionary supplies some examples), to illus- 
trate the qualifications to which the rule is subject, but these qualifications 
do not detract from the usefulness of the general rule, which is not the prod- 
uct of the arbitrary exercise of judicial power, but, when stated in its pre- 
cise significance, is a rule of construction applicable and applied in all coun- 
tries and for the construction of any legal documents whether in the domain 
of public or of private law. It is indeed a mere corollary of the rule that the 
words contained in a statute or in any legal document are not to be con- 
strued in accordance with their literal meaning if such literal meaning is in 
conflict with the context and the general aim of such statute or legal docu- 
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ment. The principles on which this rule is based are admirably expressed 
by a French writer ° in the following sentences: 

Quand le sens de la loi est douteux il faudra d’abord recourir A |’in- 
terpr¢étation grammaticale qui a pour objet de d¢terminer le sens des 
mots et des phrases par l’application des régles du langage. Pour le 
sens des termes notamment il faut préférer leur signification technique 
4 leur signification vulgaire et les entendre dans le sens qui se rapporte 
le mieux 4 la matiére 4 propos de laquelle ils ont été employée (secundum 
subjectam materiam) . . . il faut ensuite appliquer les trés-nom- 
breux procédés de l’interprétation logique qui par la voie du raisonne- 
ment et par dessus les mots cherchent 4 parvenir jusqu’au centre de la 
pensée législative. On s’efforce alors d’obtenir l’interprétation de la 
formule légale non plus par son seul secours mais a l'aide d’éléments 
externes trés divers qui viennent en développer toute la signification. On 
rapproche en premier lieu le texte a interpréter des autres dispositions 
légales relatives au méme objet ou a des objets analogues, toutes ces disposi- 
tions devant étre supposées parfaitement cohérentes. ‘‘Incivile est nisi 
tota lege perspectéa—judicare—vel respondere”’ (Dig. de Legibus 1, 3, 
24). Pour fixer le vrai sens d’une loi, disait l’article 6 du titre 5 du 
livre préliminaire, il faut en combiner et réunir toutes les dispositions.’ 


As regards the words contained in Sec. 18 authorizing certain measures of 
a specified kind and ‘‘such other measures as the respective governments 
may determine,”’ the very width of the actual words implied suggests some 
limitation. If these words left an unfettered discretion to each of the Allied 
and Associated Powers in respect of any voluntary default reported on by the 
Reparation Commission, each of the Powers independently of the others 
could invade a separate part of Germany, introduce martial law, take pris- 
oners and do other warlike acts, Germany being bound not to regard such 
acts “as acts of war.’”’ The very fact that Germany bound herself in this 
manner is alone sufficient to prove that the general words cannot be inter- 
preted otherwise than in accordance with the ejusdem generis rule. 

It is quite unthinkable that any Power, however pressed by the necessities 
of the situation, should declare that acts which are indisputably acts of war 
are in certain events not to be considered acts of war. 

The fact that military occupation was not intended to be included among 
the measures to be taken by the Allied and Associated Powers in the case of 
wilful default on Germany’s part is further proved by Articles 428-432, 
which regulate the occupation of German territory “as a guarantee for the 
execution of the treaty.” It is significant that these articles are contained 
in the penultimate part of the treaty under the heading of “Guarantees,”’ 
it being thus indicated that they are intended to secure the execution of all 
the parts of the treaty and that, in the absence of express provisions as to 
specified matters, they are the only “guarantees.’”’ It is suggested that 


° Baudry-Lacantinerie et Houques-Fourcade, Traité théorique et pratique de droit civil, 
3rd ed. (1907), pp. 211-212. 
’ The italics are the writer’s. 
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Article 248 by its express terms establishes a special guarantee in respect of 
reparations. The said article declares that the cost of reparations (subject 
to any exception which may be approved by the Reparation Commission) 
shall be a “‘first charge upon all the assets and revenues of the German 
Empire” and the opinion appears in some quarters to be held that the 
existence of a charge in itself implies the unconditional right of physical 
seizure by an occupying army. If this view were correct the part relating 
to guarantees would be entirely superfluous. If the whole of the assets of 
the German Empire could at any time be seized by an occupying army, the 
conditions as to the occupation of territory contained in Articles 428-432 
would have a merely decorative value. In my opinion, Article 248 does not 
confer any rights of seizure. 

The context and the other parts of the treaty clearly indicate that the 
word ‘“‘charge”’ in the English text of Article 248 is not used in the technical 
sense in which that expression is applied in the case of private transactions 
governed by English law. This fact is rendered quite indisputable by the 
use of the word “ privilege’ in the French text, which word implies rights 
of priority over other creditors, but does not in itself imply rights similar to 
those of a mortgagee or pledgee.’ The charge created by Article 248 im- 
poses upon the German Government the duty: (a) not to deal with any of 
its assets or revenues otherwise than in the course of ordinary administra- 
tion; (b) not to confer on any other creditors any rights having priority over 
the rights of the Allied and Associated Powers in respect of reparation 
claims. Subject to these restrictions, the German Government is free to 
apply its assets and its revenues to the ordinary purposes of government. 
(If this were not the case, it would be impossible to carry on the govern- 
ment at all.) The main object of the charge is to prevent the hypothecation 
of the assets and of the revenue of the German Empire to any other creditor. 
This is effectually prevented by the treaty itself, which must affect any 
possible creditor with notice of the right of priority of the Allied and Asso- 
ciated Powers in respect of reparation claims. 

The argument to the contrary appears to be founded on the assumption 
that the treaty must contain stipulations which make the payment of 
reparations absolutely secure, and that accordingly Part XIV dealing with 
guarantees could not possibly impose any limits as to the area of possible 
military occupation. Thus in a note in this JOURNAL it was asked ‘‘ Was 
Part XIV intended as a guarantee for the payment of reparations by Ger- 
many, or as a guarantee against further occupation of Germany?’’® The 
reply, in my opinion, does not admit of any doubt: Part XIV was intended as 
a guarantee, not only for the payment of reparations, but generally for the 
execution of the treaty and such guarantee was to be provided by the occu- 
pation of a large and important part of Germany during the periods speci- 


8 See the French Code Civil, Arts. 2095-2113. 
9 See editorial comment by Mr. George A. Finch, Vol. 17 (1923), pp. 724 
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fied in the treaty, and—pursuant to Article 430—indefinitely in so far as 
the Reparation Commission finds that Germany is in default in regard to 
reparations. 

Further support for this argument is sought by reference to the maxim 
incidentally referred to in a judgment of the United States Supreme Court !° 
to the effect that a treaty, like a law ‘“‘should be so interpreted as to give 
effect to the object designed”’ and that “for that purpose all its provisions 
must be examined in the light of attending and surrounding circumstances.” 
The doctrine thus laid down is indisputable and it is quite in conformity 
with the implication of the passage quoted above from the work of a dis- 
tinguished French writer, and which is indeed the main foundation of the 
ejusdem generis rule, but when the object of a treaty is considered for 
that purpose, it is necessary to bear in mind that there are several parties 
to the treaty. From the point of view of the Allied and Associated Powers 
it was no doubt one of the objects to obtain adequate reparations from 
Germany and to secure the payment of reparations in the most effectual 
manner, but from the point of view of Germany it must have been a 
most important object to safeguard to the utmost possible extent her 
rights of sovereignty over the territory left to her. The German Govern- 
ment was therefore entitled to assume that her territory was not subject to 
occupation by the troops of any of the Allied or Associated Powers except 
to the extent expressly stipulated for by the guarantee clauses. The con- 
flict of objects was, in fact, solved by these stipulations, and it is therefore 
not admissible to interpret the treaty from the one-sided point of view of the 
parties opposed to Germany. 

According to the ordinary rules of international law, a treaty ought in 
case of doubt as to any of its provisions to be construed against the state for 
whose benefit it was drawn up. The Mixed Claims Commission—United 
States and Germany in the Lusitania Cases (Noy. 11, 1923) expresses this 
rule in the following words, “‘ The treaty (viz., the Treaty of Berlin) is based 
upon the resolution of the Congress of the United States accepted and 
adopted by Germany. The language being that of the United States and 
framed for its benefit will be strictly construed against it.”’”" The language of 
the Treaty of Versailles is the language of the Allied and Associated Powers, 
and on the principle thus announced it would appear that any ambiguous 
expression ought to be construed in favor of Germany. 

Some advocates of the French and Belgian view on the contrary appear 
to be of opinion that, as regards the interpretation of the treaty, it is unnec- 
essary to consider the German point of view, Germany having signed the 
treaty under a mental reservation. Such arguments coming from lawyers 


10 Ross v. McIntyre, 140 U. S. 453. 
1. The italics are the writer’s. Numerous references to well-known authorities are given 
in footnote 27 of the Commission’s opinion in support of the rule of construction quoted in 
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are rather surprising. A contract may be vitiated by the fact that there 
never was a true consensus between the parties, but the absence of such 
consensus does not enable one of the parties to treat the contract as binding 
in a manner assisting the one-sided objects of such party without consider- 
ing the effect of the contract under the ordinary rules of interpretation. 
Either there is peace with Germany on the basis of the treaty, or there is 
still a state of war. If there is peace, the treaty, as it can be fairly inter- 
preted from the point of view of the parties on both sides, can alone form the 
justification for any measures of enforcement. 

Reference is also made to the ultimata in which Great Britain joined 
threatening the occupation of German territories outside of the area re- 
ferred to in Article 428, and while it is admitted that the British Govern- 
ment had expressly declared that it had never claimed the threatened action 
to be in pursuance of the reparation clauses of the treaty, still it is argued 
that the threatened action was carried out as a sanction ‘‘for enforcing the 
treaty and especially its provisions relating to reparations.” It is imma- 
terial to decide, whether this is an entirely correct characterization of the 
attitude of the British Government, but it does not dispose of the fact that 
the threatened action was not in any way referred to Sec. 18 of Annex II. 
As stated in the British note of the 11th August,” ‘The Allies jointly 
decided to threaten Germany with the occupation of further territory, just 
as they might have threatened her with a renewal of war, for her failure to per- 
form her treaty obligations, some of which had no connection whatever with 
reparations.” 

It cannot be contended that the French Government might urge that if 
the invasion of the Ruhr was not justified by the treaty, it might still be 
justified as a measure taken outside of the treaty but in conformity with 
international law, it having been shown above that M. Poincaré in his cor- 
respondence with M. Klotz with reference to isolated action, expressly drew 
a distinction between isolated action under the treaty and isolated action 
independently of the treaty, describing the French occupation of Frankfurt 
as coming under the second head, and stating that the undertaking given by 
him in respect of the avoidance of isolated action referred exclusively to 
action coming under the second head. 

Lastly, it is contended that the evidence is conclusive ‘‘that Germany 
signed the treaty, not with the intention of faithfully carrying out its pro- 
visions, but with the purpose of evading them as much as possible and that 
she has persisted in that design up to and beyond the date of the occupa- 
tion of the Ruhr,” and this statement is used as an argument for the con- 
struction of the treaty in a sense unfavorable to Germany.” 

As pointed out above, there is no legal justification for such a contention. 


2 Correspondence with the Allied Governments (Miscellaneous No. 5), Command 1943, 
on p. 56. 
18 Comment by Mr. Finch, ibid., p. 733. 
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If one of the parties to a contract fails to carry out his obligations there- 
under, the other party is entitled to exercise all rights which the breach of 
contract confers upon him, but the other party is not, by reason of such 
breach of contract, entitled to give a construction to the contract other than 
that of which the contract would have been capable if no breach had oc- 
curred. Ido not, however, think that on an impartial consideration of the 
evidence, even if the entirely one-sided evidence sometimes quoted be alone 
regarded, it could be held that ‘“Germany signed the treaty not with the 
intention of faithfully carrying out its provisions but with the purpose of 
evading them as much as possible.’”’ The expression ‘‘Germany”’ is am- 
biguous, but I assume that it is intended to describe the German Govern- 
ment. It is a well-known fact that there have been many changes of gov- 
ernment since the conclusion of peace, and also that there have been internal 
troubles and difficulties, which have made the performance of the duties of 
government extremely difficult. It may be admitted that some govern- 
ments, for the time being in power in Germany, have been less anxious to 
perform the obligations imposed by the Treaty of Peace than others, and 
that others have not been sufficiently skilful and energetic to cope with the 
difficulties of the financial situation. These failings have from time to time 
given rise to complaints, but none of these complaints go so far as to accuse 
Germany of having signed the treaty with the deliberate intention of evad- 
ing its provisions as much as possible. Moreover, an accusation by one of 
the parties to a contract against the other party is not in itself evidence of 
its justice. The speech of the prosecuting counsel cannot be quoted as 
evidence of the prisoner’s guilt. Mr. Lloyd George, who is referred to as 
one of the chief accusers, as is well known, does not interpret the treaty in 
the sense given to it by advocates of the French view. On the critical oc- 
casion the British representative on the Reparation Commission, as men- 
tioned above, voted against the finding as to Germany’s default. Neither 
his impartiality, nor his competence, nor the desire and need of the country 
that he represents to obtain reparation to the utmost extent of Germany’s 
capacity, isin doubt. The other members of the commission took a differ- 
ent view, which prevailed, and Germany must, therefore, submit to such 
consequences as the Treaty of Peace imposes according to its proper inter- 
pretation, but it is an obvious fallacy to conclude that that interpretation 
itself must take into account the fact that there was voluntary default and 
that accordingly every doubtful point must be decided against Germany. 
I have already referred to the maxim that a treaty must be interpreted so 
as to give effect to the object designed, and expressed my concurrence in the 
view that one of the objects of the Allied and Associated Powers was to se- 
cure adequate reparations, but the argument now under discussion, even 
from the one-sided point of view of the parties opposed to Germany, is based 
on the assumption that the military occupation of the Ruhr valley was the 
only effective way of securing the payment of reparations. The justifica- 
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tion of this assumption has never been proved and the actual experience of 
the Ruhr occupation, far from supporting it, seems to point the other way. 

I sum up the main points of my argument as follows: (1) Paragraph 18 
cannot be interpreted as meaning that whenever the Reparation Commis- 
sion declares Germany to be in voluntary default each of the interested 
Powers may take such isolated action as it may think fit, as this interpreta- 
tion if acted on could only lead to confusion and to the defeat of the objects 


aimed at. 
2) The measures allowed by paragraph 18 cannot be construed so as to 


(2) 


include military measures. This opinion is not based on a mechanical ap- 
plication of the English ejusdem generis rule, but on the rule of construction 
recognized in all countries as to the necessity of interpreting a document 
as a whole and of disregarding the literal interpretation of words when such 
interpretation is in conflict with the effect of such document as a whole. 

(3) The alleged fact that Germany has deliberately committed breaches 
of the treaty cannot in any way affect the construction of the treaty, but can 
only give rise to such remedies as the treaty, construed independently of 
that fact, renders applicable. 

All international jurists ought to stand up for the sacredness of interna- 
tional engagements, not merely where the interests of their own countries 
are concerned, but no less so where their own country or an allied or friendly 
country attempts to disregard this rule, and in considering the question, 
the benefit of the doubt should be given to the country opposed to one’s 
own or to an allied or friendly country. In the present instance many 
impartial jurists hold that there is no doubt as to the illegality of the occu- 
pation of the Ruhr valley. One of these, the distinguished man who re- 
cently was the unofficial delegate of the United States to the Reparation 
Commission, states his views in a speech reported in the Boston Sunday 
Globe, in its issue of the 23rd December, 1923, from which I quote the follow- 
ing extract as expressing the views held by such jurists (including myself): 

Entirely apart from the question of its success or failure, I regret the 
Ruhr occupation, because I believe it to be a breach of the treaty with 
Germany, not merely a technical breach, but a breach of the true spirit 
and intent of the treaty. I regret it because I regard it as elementary 
that we who fought Germany and raised our voices in denunciation of 
the crime of Alsace-Lorraine, and the violation of the neutrality of 
Belgium, and the sinking of the Lusitania, ought not to adopt methods 
which resemble those we denounce. 
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The completion and transmission to the Reparation Commission on April 
9th last of the report of the expert committees appointed by it to “consider 
the means of balancing the budget and the measures to be taken to stabilize 
the currency”’’ of Germany and to “consider the means of estimating the 
amount of German exported capital and of bringing it back to Germany” 
mark a further step in the efforts of the Allied Governments to give practical 
effect to the reparation clauses imposed upon Germany by the Treaty of 
Peace signed at Versailles on June 28, 1919. 

The report of the first committee has attracted especial interest in the 
United States because the American members, although not representatives 
of the Government of the United States, accepted the appointments from 
the Reparation Commission with the expressed approval of the State Depart- 
ment.! Interest in the report has further been increased by the recent action 
of the Republican National Convention which nominated General Dawes, 
the chairman of the first committee, for the office of Vice-President of the 
United States on the Republican ticket with President Coolidge. A sum- 
mary of the reports with a brief setting of facts showing their relation to the 
general subject may, therefore, be useful. 

The events directly leading up to these reports may be considered as hav- 
ing started on November 14, 1922, when the German Government, in antic- 
ipation of the expiration of the arrangements for the payment of reparations 
during the year 1922,? requested the Reparation Commission to fix Ger- 
many’s liabilities at an amount which could be defrayed from the budget 
surplus and to grant her a moratorium for three or four years. 

An Inter-Allied conference was held at London in December, 1922, and at 
Paris in January, 1923, for the purpose of considering this request. At that 
conference the British Government proposed that Germany’s obligations 
under the treaty be fixed at substantially 50,000,000,000 gold marks, with a 
moratorium for four years (apart from certain deliveries in kind), on con- 
dition that Germany undertake to stabilize the mark and restore budget 
equilibrium within a specified time. The British Government further 
proposed that a Foreign Finance Council should be set up in Berlin consist- 


' See press notice of the State Departm>nt, Dec. 12, 1923. 

2 See the decision of the Reparation Commission of March 21, 1922, on the subject of the 
payments to be made by Germany in 1922, and its modification on Aug. 31, 1922, printed 
in Supplements to this JouRNAL, Vol. 16, 1922, p. 238, and Vol. 17, 1923, p. 40. 
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ing of persons appointed by Great Britain, France, Belgium, Italy, the 
United States and a neutral European, with the German Finance Minister 
as chairman ez officio. The council was to be given jurisdiction over 
currency legislation, the budget, fiscal legislation and public expenditure, 
general treasury administration, financial prohibitions, control of foreign 
remittances, etc., and the plan provided that “If the Reparation Commis- 
sion is retained at all it should be as a purely judicial body.’”’ In the event 
of Germany failing to discharge her revised obligations, the British plan 
provided that she should submit ‘‘to any measures which the Allied Powers, 
upon a report of such failure from the supervising authority, may unani- 
mously decide to be necessary, including forceful seizure of German revenues 
and assets and military occupation of German territories outside the existing 
zone of occupation.’’? 

France declined to accept any reduction of the payments which Germany 
owes under the schedule of payments fixed by the Reparation Commission 
on May 5, 1921, pursuant to the reparation clauses of the treaty of peace; 
she insisted upon a reorganization of the German finances, with the approval 
of the Reparation Commission, which should include the stabilization of the 
currency, restoration of budget equilibrium, stoppage of the discount of 
treasury bills by the Reichsbank, and the strengthening of measures designed 
to prevent the flight of capital abroad. The execution of this program was 
to be under the supervision of the Guarantees Committee, the seat of which 
was to be transferred to Berlin. France was unwilling to consider a mora- 
torium of more than two years and proposed the immediate seizure of 
pledges which would yield an annual total of 1,000,000,000 gold marks during 
the moratorium period. The pledges proposed to be seized were the control 
of the coal output of the Ruhr by an Inter-Allied mission to be sent to Essen, 
the reservation of the right to realize additional quotas of timber from the 
state and communal forests in occupied territory, requisitions of raw ma- 
terial, nitrogen, etc., in the occupied territories or in the Ruhr, a levy on 
foreign securities on the basis of German exports coming from oceupied 
territories and from the Ruhr basin, and the seizure of the customs and the 
coal tax in the territories actually occupied and in the Ruhr. The French 
memorandum stated that “the pledges contemplated could be seized by the 
Allies acting in common by merely utilizing the methods of economic control 
without military intervention.’”’ As penalties for the refusal of the German 
Government to execute this program the French memorandum provided 
for the military occupation of the Ruhr basin and the establishment of a 
customs barrier on the east of all the occupied territories.‘ 

The Inter-Allied conference at Paris lasted until January 4, when it broke 
up without an agreement between the British and French Premiers. At the 

’ For text of the plan see British blue book, Inter-Allied Conferences on Reparations and 


Inter-Allied Debts, Misc. No. 3, 1923, pp. 112-119. 
4 For the text of the French plan, see Misc. No. 3, 1923, pp. 101-108. 
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adjournment of the conference Mr. Bonar Law read a declaration which 
stated his view of the failure of the conference as follows: 

His Majesty’s Government, after giving the most earnest considera- 
tion to the French proposals, are definitely of opinion that these pro- 
posals, if carried into effect, will not only fail in attaining the desired 
results, but are likely to have a grave and even disastrous effect upon the 
economic situation in Europe, and, in these circumstances, they cannot 
take part in, or accept responsibility for, them.5 

M. Poincaré read a statement giving his view as follows: 

The Government of the Republic for their part have examined very 
attentively and carefully the British proposals, and the longer they have 
studied them, the more have they felt obliged to recognize that the 
proposals would involve, together with a considerable reduction of the 
debt owing to France, the overthrow of the Treaty of Versailles, and 
that it is impossible for them to accept such a solution.® 

A week later French and Belgian troops proceeded to the military occupa- 
tion of the Ruhr Valley, after Germany had been declared by the Reparation 
Commission to be in voluntary default on timber and coal deliveries. On 
January 13, 1923, the German Government notified the Reparation Com- 
mission that reparation deliveries would be discontinued to the Powers tak- 
ing part in the Ruhr occupation,’ which she declared to be in violation of the 
treaty of peace.’ Thereupon, the Reparation Commission declared, on 
January 26th, that the German notification of the 13th cancelled the German 
request of November 14, 1922, for a moratorium, that the schedule of pay- 
ments of May 5, 1921, came into operation as from January 1, 1923, and 
that consequently Germany was in general default in the performance of her 
obligations toward France and Belgium.’ Deliveries to the non-occupying 
Powers were later discontinued pursuant to the German notification of 
August 11, 1923.'° 

The occupation of the Ruhr Valley by the armed forces of France and 

3elgium was followed by measures taken by the German Government to 
impede this policy and to delay the payment of reparations. The enforce- 
ment of these measures became known as “passive resistance.’’ Their 
execution was financed from Berlin by means of the printing press, and the 
consequent inflation of the currency brought Germany’s economic fabric 
to the point of utter collapse.™ 

5 Misc. No. 3, 1923, p. 194. 

Thid. 

7 New York Times, Jan. 15, 1923, p. 1. 

* For the subsequent discussions between the Allied Governments concerning the legality 
of the occupation of the Ruhr, see the editorial by the writer in this Journax for October, 
1923, Vol. 17, pp. 724-733. 

® Text of the decision of the Reparation Commission in New York Times, Jan. 27, 1923, 

10 Text of note to Reparation Commission, London Times, Aug. 14, 1923, p. 8. 

'! By the middle of September, 1923, Berlin was supplying the Ruhr population with paper 
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During the spring of 1923, the German Government submitted several 
proposals for the settlement of the reparation question. The main points 
of the last one, contained in the German note of June 7, 1923, were: 

1. A proposal to submit to an impartial international tribunal the question 
of Germany’s capacity to pay, coupled with an undertaking to furnish such a 
body with all possible information and assistance in conducting the investiga- 
tion and to accept its decision as regards both the amount and the mode of 
payment. 

2. The assignment of the following specific guarantees as securities for 
payment: 

(a) A first mortgage of 10 milliard gold marks, carrying 5° interest, upon 
the German railway system, which Germany offered to detach from the other 
state property and transform into a separate fund. 

(b) A first mortgage of 10 milliard gold marks, carrying 5% interest, 
upon the entire business, industry, banking, trade, traffic and agriculture of 
the country. 

(c) As security for the annual payments, the German Government 
agreed to pledge the customs duties on luxuries, the excise duties on tobacco, 
beer, wine and sugar, and the receipts of the spirits monopoly. 

3. The summoning of a conference between German and Allied representa- 
tives in order to work out a detailed scheme.” 

The British Government was of the opinion that these proposals marked a 
sufficient advance in the German offers of settlement to justify careful 
consideration, and accordingly suggested that the Allies accept the proposal 
for an impartial international tribunal so far as it could be carried out within 
the frame-work of the Treaty of Versailles and with results not inconsistent 
with the treaty stipulations; that a careful examination of the stabilization 
of the mark and the balancing of the German budget be an inseparable 
feature of the inquiry into the guarantees offered by Germany, and that 
such guarantees must include provision for some form of international 
control of German financial administration.“ 

But France and Belgium consistently declined all offers of new proposals 
from Germany until the passive resistance in the Ruhr had ceased. 

After eight months of resistance to the efforts of the occupying forces to 
collect or induce the payment of reparations, the German Government was 
brought to the point of economic exhaustion where it found it necessary to 
relinquish the struggle, and on September 26, 1923, President Ebert called 
upon the population to give up “passive resistance,” and the government 
marks amounting to a weekly total of 3,500,000,000,000,000. (See proclamation of 
President Ebert of Sept. 26, 1923, printed in the New York Times of Sept. 27, 1923, p. 2.) 

2 For the text of the German proposal of June 7, 1923, see British white paper, Corre- 
spondence with the Allied Governments respecting Reparation Payments by Germany, 
Misc. No. 5 (1923), pp. 2-4. 

13 For the identic reply to the German Government proposed by the British Government, 
see Misc. No. 5, 1923, pp. 22-25. 
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subsequently annulled the ordinances and instructions which had been 
issued to encourage the resistance." 

In due course of events, and after an interchange of diplomatic notes 
between Great Britain and the United States, on the one hand, and Great 
Britain and France, on the other, in which the United States renewed the 
offer contained in Secretary Hughes’ address of December 29, 1922, “to take 
part in an economic conference in which all the European Allies chiefly 
concerned in German reparations participate, for the purpose of considering 
the questions of the capacity of Germany to make reparation payments and 
an appropriate financial plan for securing such payments,’ the German 
Government informed the Reparation Commission on October 24, 1923, that 
it was prepared to resume the deliveries provided by the Treaty of Versailles, 
but that the economic situation in Germany deprived the Government of 
the possibility of raising the funds requisite to enable it to pay for the deliv- 
eries stipulated in the treaty. The Reparation Commission was therefore 
requested by the German Government to ‘‘enter upon an examination of the 
resources and capacity of Germany in pursuance of Article 234 of the Treaty 
of Versailles, as well as to let representatives of the German Government 
have an opportunity of stating with full particulars the actual status of the 
resources and capacity of Germany.’’'® The Reparation Commission on 
November 30, 1923, voted the following decision: 

With a view to examining, in conformity with the provisions of 
Article 234 of the Treaty of Versailles, the resources and also the ca- 
pacity of payment of Germany, and after having given to the repre- 
sentatives of that country an equitable opportunity of being heard, the 
Reparation Commission decides to constitute two committees of experts 
belonging to the Allied and Associated countries. The one is to be 
charged with the inquiry into the means of balancing the budget and 
the measures to be taken to stabilize the currency, the other is to con- 
sider the means of estimating the value of capital which has escaped 
from Germany and of bringing about its return.!” 


As members of the first committee, the Reparation Commission appointed 
Charles G. Dawes, Chairman, and Owen D. Young, of the United States, 
Robert M. Kindersley and J. C. Stamp, of Great Britain, J. Parmentier 
and Edgard Allix, of France, Alberto Pirelli and Federico Flora, of Italy, and 
E. Franequi and Maurice Houtart, of Belgium. The committee was 
organized on January 14, 1924, and divided into two sub-committees, one on 


4 Text of proclamation in New York Times, Sept. 27, 1923, p. 2. 

16 For the British and American exchange of notes of October 13-15, 1923, see World 
Peace Foundation pamphlet, Vol. VI, No. 5, entitled ‘“Reparation—Part V—The Dawes 
Report,”’ pp. 338-342. See, also, the communiqué of the French Foreign Office, Oct. 28, 
1923, in reply to the proposal of the British Government for the creation of a committee 
of experts, ibid., pp. 342-344. 

16 Text of note to Reparation Commission, New York Times, Oct. 25, 1923, p. 2. 
17 London Times, Dec. 1, 1923, p. 10. 


424 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the stabilization of the currency and the other on the balancing of the budget. 
The former held 81 meetings and the latter 63, while the full committee met 
54 times. The English version of the report covers 57 printed pages of a 
Blue Book,* and is accompanied by nine annexes of documents containing 
details which occupy 60 additional pages. 

As members of the second committee the Reparation Commission ap- 
pointed Reginald McKenna, of Great Britain, Chairman, Henry M. Robin- 
son, of the United States, André Laurent-Atthalin, of France, Mario Al- 
berti, of Italy, and Albert-Edouard Janssen, of Belgium. This committee 
convened at Paris on January 21, 1924, and held 38 meetings in Paris and 
Berlin. The report of the committee states: ‘‘We have examined numerous 
witnesses and have availed ourselves of the services of trained economists, 
technical advisers and expert accountants. We have also studied the pub- 
lished works on the subject by well-known economists, and each member 
of the committee has furnished reports on particular problems.”’!® 

On the first part of its inquiry, the committee “‘after a close examination 
of all the factors which make up the total sum, are of opinion that German 
capital abroad of every kind, including capital of varying degrees of liquidity 
and capital invested in participations in foreign companies and firms, and 
after taking into account all credit and debit items was at the end of the 
year 1923 not less than 5.7 milliard gold marks and not more than 7.8 
milliard gold marks, and we think that the middle figure of 62 milliard gold 
marks is the approximate total” (p. 128). The committee considered that 
the foreign currency in Germany must not be overlooked as a ‘German 
holding in the most liquid form for conversion into foreign assets.’’ The 
total of this currency was estimated at one milliard two hundred million gold 
marks. The committee further reported that the property in Germany held 
by foreigners from which Germany receives an annual yield should not be 
left out of account in taking a broad view of German financial capacity, 
and the committee estimated that the real estate and securities owned in 
Germany by foreigners represent a value of from one milliard to one and one- 
half milliard gold marks (pp. 128-9). 

As to the second part of its inquiry, the McKenna committee reported 
that the flight of capital arose principally from the failure of the Government 
to bring its budget into proper relation, from the raising of large loans and the 
direct issue of paper money; the action of speculators and investors who sold 
their marks against the currency of other countries, and the retention abroad 
by exporters of all that was possible of the proceeds of their sales. In 
particular, the committee reported, ‘‘the flight of capital was accentuated 
by the attitude of the people of Germany towards payments to her war 
creditors, and was marked by new and ingenious devices and schemes for 


18 Reports of the Expert Committees appointed by the Reparation Commission. Cmd. 
2105. 
19 British blue book, Cmd. 2105, p. 126. 
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evading restrictive legislation and for cloaking the real ownership of foreign 
balances” (p. 129). The committee reported that “neither legal enactment 
nor severe penalties resulted in disclosure of assets abroad or hampered the 
flight of capital’’ and that the only way to prevent the exodus of capital from 
Germany and to encourage its return is to eradicate the cause of the outward 
movement. ‘Inflation must be permanently stopped” (p. 129). The com- 
mittee suggested that during the period of transition in Germany “an 
amnesty should be granted for a limited time from the penalties imposed by 
existing enactments and that special terms be offered for subscriptions to 
Government loans made in foreign currencies”’ (p. 130). 

Taking now the report of the first committee, Chairman Dawes in his 
letter transmitting the report to the Reparation Commission, states that: 


In the preparation of this report, the committee has carefully and 
laboriously covered the broad field of investigation. It has had the 
constant codperation of able staffs of experts, gathering information, 
digesting it and presenting it. It conducted, on the ground, an ex- 
amination of the officials of the German Government and representa- 
tives of its labor, agriculture, and industry. It received from the Ger- 
man Government and its representatives voluminous and satisfactory 
answers in response to its written inquiries. In connection with various 
features of its report, both for gathering information and for advice, 
it has called to its assistance outside experts of international reputation. 
The published reports and statements of economists of world-wide 
standing have been in its hands. It has had the benefit of the ac- 
cumulated information heretofore gathered by your Commission (p. 3). 


The report states that the committee approached its task ‘“‘as business 
men anxious to obtain effective results. . . . It has not seemed necessary 
to establish the causes, nor the responsibility for those causes, which have 
operated to produce the present state of German finances and currency, 
except in so far as a recognition of their character is required for the pre- 
scription of remedies.’”’ The problem presented was the practical means of 
recovering the debt of Germany to the Allies under the Treaty of Versailles, 
not ‘‘the imposition of penalties and the guarantees which we propose are 
economic and not political. . . . If political guarantees and penalties 
intended to ensure the execution of the plan proposed are considered desir- 
able, they fall outside the Committee’s jurisdiction ”’ (pp. 12-13). 

As an essential agency for creating in Germany a unified and stable cur- 
rency the committee proposes the establishment of a new bank of issue, the 
principal functions of which will be the exclusive right to issue paper money 
for a period of fifty years and to act as the depository and fiscal agent of 
the German Government. ‘Treaty funds collected in Germany are all to 
be deposited in the new bank to the credit of a special account and are only 
to be withdrawable by the creditor nations under conditions and safeguards 
which will adequately protect the German exchange market and the interest 
of the creditor nations and the German economy.”” The bank will be di- 
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rected by a German president and managing board but, in order to safeguard 
the observance of its statutes, the bank will have a further governing body 
known as a General Board which will consist of seven Germans and seven 
foreigners, one each of British, French, Italian, Belgian, American, Dutch 
and Swiss nationality. One of the foreign members will be known as the 
‘‘Commissioner’’ who ‘will be responsible for seeing that there is no in- 
fringement of the provisions relative to the issuance of notes and the main- 
tenance of the bank’s reserves. Decisions of the General Board will require 
a majority vote of ten of the fourteen members unless both the president and 
the commissioner are included in the majority, in which case a simple ma- 
jority will be sufficient.’’ The new bank will have a capital of 400,000,000 
gold marks, part to be subscribed in Germany and part abroad (pp. 15-16). 
The total amount of the foreign loan proposed is 800,000,000 gold marks, 
which will be deposited in the new bank as a contribution to its gold reserves 
and for financing essential deliveries in kind during the preliminary period 
of economic rehabilitation (p. 38). 

As normal resources from which Germany should make 
her treaty obligations, the committee recommends the 
(a) from her ordinary budget; (b) from railway bonds and transport tax; 
(c) from industrial debentures (p. 24). 

The committee repudiates the view that ‘‘Germany’s full domestic 
demands constitute a first charge on her resources and that what is available 
for her treaty obligations is merely the surplus revenue that she may be 
willing to realize”’ (p. 18). The committee states that “It is not open to 
dispute, as a simple principle of justice, and it is contemplated by the treaty 
that the German people should be placed under a burden of taxation at least 
as heavy as that borne by the people of the Allied countries.”’ It adds: 
‘No single person in Germany, whether speaking as an individual or repre- 
senting any section of the nation, has failed to accept that principle when it 
has been squarely put to him” (p. 20). At the same time, the committee 
reports, “if a prior obligation for reparation that is fixed for Germany to 
pay, together with an irreducible minimum for her own domestic expenditure 
make up in a given year a sum beyond her taxable capacity, then budget 


ayments to meet 


J 
following sources: 


instability at once ensues and currency stability is also probably involved. 
In that event, an adjustment of the treaty obligations of the year is obviously 
the only course possible” (p. 18). 

The committee fully recognizes ‘‘both the necessity and the justice of 
maintaining the principle embodied in the treaty that Germany’s payments 
should increase with what may prove to be the increase in her future ca- 
pacity,” and that “an estimate now made once for all might well under- 
estimate this.’’ To meet this situation, the committee provides for a fixed 
annual payment and a variable addition thereto dependent upon a composite 
index figure designed to reflect Germany’s increasing capacity (p. 19). 
The index is to be ascertained from the following six sets of representative 
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statistics: railway traffic, population, foreign trade, consumption of tobacco, 
etc., budget expenditure and consumption of coal. An average of years 
(chiefly 1926, 1927, 1928, and 1929) is to be taken as the base, and the 
average of these six percentages will be taken as indicating the pro- 
portionate increase to be added to the treaty sums demanded in a given 
future year. The committee believes that: 


Under this system Germany will retain her incentive to develop, 
as she retains the major part of the advantage of any increase in pros- 
perity, while the Allies obtain a reasonable share in this increase and 
avoid the risk of losing through a premature estimate of future capacity. 

At the same time, the adoption of a method involving not discre- 
tionary but automatic application, gives the necessary assurance from 
the commencement both to Germany and the world that treaty de- 
mands will not, in the period to which the settlement relates, be again 
the subject of negotiation and dispute (p. 21). 


The second source recommended by the committee for deriving treaty 
payments is the issuance of 11,000,000,000 gold marks first mortgage bonds 
on the German railways, bearing 5% interest and 1% sinking fund per an- 
num. The bonds are to be received and administered by a trustee ap- 
pointed by the Reparation Commission. The committee reports that, 
while it is true that the German railway systems have passed through a 
period of great difficulty since the war from causes which were largely beyond 
their control, they have been enormously overstaffed and extravagant 
capital expenditures have been made. The situation has been improved by 
the separation of the railways from the ordinary administration and assimi~ 
lation to a business concern, by the slackening of capital construction, and 
the raising of fares to a point where some profit is provided, but the com- 
mittee regards these measures as insufficient. Railway experts consulted 
by the committee estimate the capital value of the railways on a conservative 
basis at 26,000,000,000 gold marks, unincumbered with old debts which 
were extinguished by the depreciation of the mark, and the committee is 
convinced that “under proper management, under unified control, and witha 
proper tariff policy, the railways can without difficulty earn a fair return 
upon their present capital value.’’ The committee concludes, however, 
that ‘“‘it would be useless to expect anything approaching the full measure of 
improvement which is possible, so long as the railways remain in the control 
of the government.”’ It consequently recommends the conversion of the 
railways into a joint stock company to be managed by a board of eighteen 
directors, nine to be chosen by the German Government and private holders 
of preference shares, and nine to be named by the trustee of the bonds, five 
of whom may be German. The Chairman of the Board and the General 
Manager will be German, and the Railway Commissioner will represent the 
interests of the bond-holders. In addition to the 11,000,000,000 bonds 
issued for reparation account, the new railway company is to have a capital of 
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2,000,000,000 of preference shares and 13,000,000,000 of common stock. 
One and one-half miliiards of the preference shares are to be set aside in the 
treasury of the company for sale to private persons, and the proceeds of the 
sale of the other 500,000,000 of preference shares and all of the common 
shares are to go to the German Government (pp. 29-30). 

Finally, the committee recommends a contribution to reparation payments 
from German industry in a sum of not less than 5,000,000,000 gold marks 
to be represented by first mortgage bonds bearing 5% interest and 1°% sink- 
ing fund. These bonds will be received and administered by a trustee 
appointed by the Reparation Commission. In justification of this recom- 
mendation the committee reports: 


This amount of bonds is less than the total debt of industrial under- 
takings in Germany before the war. Such indebtedness has for the 
most part been discharged by nominal payments in depreciated cur- 
rency, or practically extinguished. In addition the industrial concerns 
have profited in many ways through the depreciated currency, such as 
the long delayed payment of taxes, by subsidies granted and advances 
made by the German Government, and by depreciation of emergency 
money which they have issued. On the other hand it is incontestably 
true that there have also in many instances resulted losses, through the 
depreciation of currency, from the sale of output at fixed prices and in 
other ways. 

It is unnecessary for the committee to make an estimate of the total 
amount of such profits and losses; it is sufficient to say that the com- 
mittee is satisfied that a burden of mortgage debt of the amount of 
5,000,000,000 gold marks on the industries of Germany, fairly appor- 
tioned, bearing a moderate rate of interest and payable on long maturity, 
does not create a burden greater than that which would have existed 
had there been no depreciation of currency. 

In fact the fairness of such a proposal has been recognized by the 
German Government itself in a proposal submitted on 7th June, 1923, 
to all the Allied and Associated Governments. 

This proposal was later confirmed by persons in high authority in the 
subsequent and present German Governments. 

The offer referred to was of ten milliard gold marks, covering business, 
industry, banking, trade, traffic and agriculture. The request of the 
committee is for five milliards only and it suggests the exemption of 


agriculture from the obligations of the mortgage (pp. 31-32). 


The committee finds that Germany must be given a certain period within 
which to recover her economic equilibrium, and makes provision for min- 
imum reparation payments for a two-year ‘‘ budget moratorium period,”’ 
and a second two-year ‘‘transition period,” the payments not becoming 
standard until the fifth year. The following summary is provided by the 
committee of the treaty payments contemplated in these respective years 


(p. 32): 
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Million 
BUDGET MORATORIUM PERIOD gold marks 
First Year: from foreign loan and part interest (200 millions) 
on railway bonds: 
Second year: from interest on railway bonds (including 130 mil- 
lions balance from first year) and interest on industrial 
debentures and budget contribution, including sale of rail- 
way shares; 
TRANSITION PERIOD 
Third year: from interest on railway bonds and industrial de- 
bentures, from transport tax and from budget; 
subject to contingent addition or reduction not exceeding 
250 gold marks 
Fourth year: from interest on railway bonds and industrial de- 
bentures, from transport tax and from budget; 
subject to contingent addition or reduction not exceeding 
250 million gold marks. 
STANDARD YEAR 
Fifth year: from interest on railway bonds and industrial de- 


bentures, from transport tax and from budget: 


The report states clearly that the above payments “comprise all amounts 
for which Germany may be liable to the Allied and Associated Powers for the 
costs arising out of the war, including reparation, restitution, all costs of all 
armies of occupation, clearing house operations . . . commissions of 
control and supervision, etc.’’ (p. 33). 

The committee considered it to be outside its competence ‘to establish 
a limit of years or of amount for the working of the index, nor is it within 
their competence to fix the number of annuities which Germany will have to 
pay, as this would practically mean the fixation of a new German capital 
debt” (p. 20). A communiqué of the French Foreign Office, dated October 
28, 1923, two days before the appointment of the Dawes committee, states 
that ‘France will not accept that a committee of experts make any changes 
in the amount of the debt as fixed May 1, 1921, and will give its consent to 
no reduction whatsoever in the amount of the obligations of Germany as 
determined by the Reparation Commission in May, 1921.’’*° 

Concerning the economic potentialities of Germany for carrying out the 
plan, the committee makes the following observations: 

The task would be hopeless if the present situation of Germany 
accurately reflected her potential capacity; the proceeds from Ger- 


many’s national production could not in that case enable her both to 
meet the national needs and to ensure the payment of her foreign debts. 


2° Text in London Times, Oct. 29, 1923, p. 12. 
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But Germany’s growing and industrious population; her great 
technical skill; the wealth of her material resources; the development of 
her agriculture on progressive lines; her eminence in industrial science; 
all these factors enable us to be hopeful with regard to her future 
production. 

Further, ever since 1919 the country has been improving its plant and 
equipment; the experts specially appointed to examine the railways 
have shown in their report that expense has not been spared in improv- 
ing the German railway system; telephone and telegraph communica- 
tions have been assured with the help of the most modern appliances; 
harbors and canals have likewise been developed; lastly, the in- 
dustrialists have been enabled further to increase an entirely modern 
plant which is now adapted in many industries to produce a greater 
output than before the war. 

Germany is therefore well equipped with resources; she possesses the 
means for exploiting them on a large scale; when the present credit 
shortage has been overcome, she will be able to resume a favored position 
in the activity of the world where normal conditions of exchange are 
gradually being restored (pp. 14-15). 

As to the financial burden which will devolve upon the individual German 
should the plan be adopted, the committee “is confident that it lies within 
the power of the German people to respond to the burdens imposed by the 
plan, without impairing a standard of living comparable to that of the 
Allied countries and their neighbors in Europe, who are likewise subject to 
heavy burdens, largely resulting from the catastrophe of the war”’ (p. 42). 

The plan provides that the definite act of the German Government in 
meeting its financial obligations will be the payment of all reparation moneys, 
including interest and sinking fund on railways and industrial debentures, 
transport tax and budget contributions, in gold marks or their equivalent in 
German currency, into the bank of issue to the credit of an ‘Agent for 
Reparation Payments” to be appointed by the Reparation Commission 
(p. 34). 

The committee points out that ‘‘There has been a tendency in the past to 
confuse two distinct though related questions, 7.e., first, the amount of 
revenue which Germany can raise available for reparation account, and, 
second, the amount which can be transferred to foreign countries. The 
funds raised and transferred to the Allies on reparation account cannot, in 
the long run, exceed the sums which the balance of payments makes it 
possible to transfer, without currency and budget instability ensuing. But 
it is quite obvious that the amount of budget surplus which can be raised by 
taxation is not limited by the entirely distinct question of the conditions of 
external transfer” (p. 22). To safeguard the stability of the budget and 
the currency, the committee accordingly provides that the use and with- 
drawal of the moneys deposited in the bank of issue for the account of 
reparations will be controlled by a committee consisting of the Agent for 
Reparation Payments and five persons skilled in matters relating to foreign 
exchange and finance, representing five of the Allied and Associated Powers. 
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“This committee will regulate the execution of the programme for deliveries 
in kind and the payments under the ‘ Reparation Recovery Act,’”’ and “‘also 
contro] the transfer of cash to the Allies by the purchase of foreign ex- 
change”’ (p. 35). 

The committee emphasizes that its whole report is based on the hypothesis 
that the fiscal and economic unity of Germany will be restored and, while it 
regards questions of military occupation as not coming within its com- 
petence, the committee assumes that the existing measures, in so far as they 
hamper German economic activity, will be withdrawn or sufficiently modified 
so soon as Germany has put the plan into execution. ‘If the economic 
system now in operation in occupied territory be modified,’ the committee 
“is unanimously of the opinion that a settlement of reparation must be rein- 
forced by adequate and productive securities’? (pp. 13-14). For this 
purpose the committee suggests that the German revenues from customs, 
alcohol, tobacco, beer and sugar, be assigned to Germany's treaty creditors as 
collateral for the payment of the sums charged annually on the German 
budget (p. 37). The total yield of the assigned revenues will be paid into the 
account of the Agent for Reparation Payments through the receiving offices 
immediately on receipt. The amounts required to meet the reparation 
charges in the budget will be retained and the balances periodically released 
to the German Government (p. 62). Any defaults in payments for the 
service of the railway bonds or industrial debentures may be deducted from 
the assigned revenues (pp. 106 and 109). These revenues will be supervised 
by a commissioner to be appointed by the Reparation Commission who may 
be selected from a neutral country, and who will be assisted by an advisory 
committee on which each of the interested Allied countries will be repre- 
sented. The general functions of the commissioner will be to ascertain that 
all assigned revenues are properly obtained from the public and flow through 
the control administration (pp. 62-63). 

If the economic precautions against default are distasteful to Germany, 
we have the assurance of General Dawes in his covering letter to the Repara- 
tion Commission that: 

The thorough effectiveness of these safeguards should not embarrass 
the normal economic functioning of Germany, and is of fundamental 
importance to her creditors and to Germany. 

Great care has been taken in fixing conditions of supervision over 
Germany’s internal organization so as to impose the minimum of inter- 
ference consistent with proper protection. This general plan, fair 
and reasonable in its nature, if accepted, leads to an ultimate and 
lasting peace. The rejection of these proposals by the German Govern- 
ment means the deliberate choice of a continuance of economic de- 
moralization, eventually involving her people in hopeless misery (p. 3). 

The foregoing summary of such an extensive and complicated subject 
naturally omits many detailed provisions necessary to complete and round 
out the plan in its entirety; but it will give a general idea of the solution of the 
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reparations problem which General Dawes said in his covering letter to the 
Reparation Commission “if accepted, will lead to an ultimate and lasting 
peace.” 

The plan is not considered to be in the nature of a political compromise, 
for General Dawes states in his letter to the Reparation Commission: ‘In 
speaking of my colleagues and as bearing upon the value of this report, I 
feel that I should make it known to your Commission and to the world, that 
their governments have in no case limited their complete independence of 
judgment and action, either before or after their appointment by you. 
Limited only by the powers granted by your Commission, each has performed 
his arduous and responsible work as a free agent. These men, searching for 
truth and advice thereon, were answerable only to conscience”’ (p. 4). 

In this respect the plan corresponds to the suggestion made by Secretary 
of State Hughes in his speech at New Haven, Connecticut, on December 29, 
1922, that ‘the first condition of a satisfactory settlement is that the ques- 


tion [of German reparations] should be taken out of polities. . . . If 
statesmen cannot agree . . . why should they not invite men of the 


highest authority in finance in their respective countries—men of such 
prestige, experience and honor that their agreement upon the amount to be 
paid, and upon a financial plan for working out the payments, would be 
accepted throughout the world as the most authoritative expression ob- 
tainable? Governments need not bind themselves in advance to accept the 
recommendations, but they can at least make possible such an inquiry with 
their approval and free the men who may represent their country in such a 
commission from any responsibility to foreign offices and from any duty to 
obey political instructions. In other words, they may invite an answer to 
this difficult and pressing question from men of such standing and in such 
circumstances of freedom and will insure a reply prompted only by knowl- 
edge and conscience.” 2! 

On April 11, 1924, the Reparation Commission decided that the experts’ 
reports ‘‘offer a practical basis for the rapid solution of the reparations 
problem,” but reserved its approval and action until Germany declared its 
willingness to collaborate in the execution of the experts’ plans. To this 
end it ordered a hearing of the German delegates on April 17th. On April 
16th the German Government sent to the Reparation Commission a note 
declaring its willingness to collaborate in the execution of the experts’ 
plans.”8 

On April 17th the Reparation Commission unanimously decided “to 
approve within the limits of its powers the conclusions set forth in these 
reports and to adopt the methods therein recommended.’’ On the same 
day the Commission officially transmitted the reports to the governments 


21 Current History, Feb. 1923, pp. 844-845. 
22 Text of communiqué in the London Times, April 12, 1924, p. 12. 
23 Text in the London Times, April 17, 1924. 
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concerned recommending the conclusions coming within their jurisdiction 
“in order that the plans proposed might be brought into full operation with- 
out delay.’’ At the same time the Commission asked the German Govern- 
ment to submit the drafts of laws, decrees and other measures intended to 
insure the complete execution of the plans and to notify the Commission of 
the names of the German members of the various committees provided in 
the Dawes report.” 

Replies to the Reparation Commission were received from the Belgian, 
British and Italian Governments under date of April 24th, and from the 
French Government under date of April 25, 1924.* The Belgian and Italian 
Governments expressed their willingness to accept the experts’ conclusions 
in their entirety. 

The British Government replied that, since the plan does not involve any 
reduction in the total of the German reparation debt and as any necessary 
modifications of the schedule of payments of May, 1921, are within the 
competence of the Reparation Commission, specific authority from the 
governments represented on the Commission is not required on these points 
under Article 234 of the Treaty of Versailles. The recommendations of the 
experts coming within the jurisdiction of the Allied Governments were 
stated in the British reply as follows: “‘(a) restoration of the economic and 
fiscal authority of the German Government over the whole of the German 
territories; (b) the steps necessary to give binding effect to new guarantees 
and controls so far as these may not be clearly covered by the existing pro- 
visions of the Treaty of Versailles; (c) the inclusion of all the financial 
liabilities of Germany under the peace treaty in a single annuity.”’ Con- 
cerning these points and upon any other recommendations of the experts 
which the Reparation Commission may hold will require the endorsement or 
action of the Allied Governments, the British Government expressed its 
willingness to do anything in its power to give practical effect to the recom- 
mendations of the committee. 

The French reply expressed satisfaction with the report of the experts 
which, it said, would enable the Reparation Commission to consider, in 
conformity with the provisions of Article 234 of the Treaty of Versailles, 
the resources and capacity of Germany and to pronounce a definite decision 
which will embody the conclusions contained in the reports and give them 
practical form. Until this has been done and the Allied Governments have 
ascertained whether the German Government has taken the necessary 
measures to carry out the Commission’s decisions, they will not be able, the 
French reply stated, to take useful action. Regarding the recommendation 


* Text of communiqué in the New York Times, April 18, 1924, p. 1, and of the letter of 
the Reparation Commission to the Allied Governments, April 17, 1924,in L’Europe Nouvelle, 
May 3, 1924, p. 582. 

2° French text in L’Europe Nouvelle, May 3, 1924, pp. 582-3. English texts in the New 
York Times, April 27, 1924, pp. 1, 3. 
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of the experts that the economic and financial unity of the Reich should be 
restored as soon as the plan is put into execution, the French reply stated 
that ‘‘the governments will have to consider together under what conditions 
the guarantees at present held by France and Belgium shall be merged into 
or exchanged for those which will be handed over as an undivided whole to 
all the Allies. These operations cannot, however, take place until Germany 
has effectively put the plan into execution. It is for the governments to 
determine by common agreement the guarantees which these operations 
may render necessary.” 

On April 28th the German Government communicated to the Reparation 
Commission the names of its representatives to serve on the currency com- 
mission, the railways commission, and the economic commission to be set 
up under the Dawes report.** A conference of Allied Premiers will meet in 
London on July 16th to discuss the execution of the Dawes plan. The 
American Government has been invited to take part in the conference, and 
the American Ambassador at London has been instructed by the State 
Department to attend “for the purpose of dealing with such matters as 
affect the interests of the United States, and otherwise for purposes of 
information.”’?? 

One matter involved in the execution of the Dawes plan which very 
definitely affects the interests of the United States is the payment of the 
costs of its armies of occupation formerly in the Rhine territories. By the 
agreement signed at Paris on May 25, 1923, between the United States and 
the Allies, it was provided in substance that the amount due to the United 
States shall be paid in twelve annual installments out of future cash pay- 
ments credited to Germany.*® Another matter which may affect the in- 
terests of the United States is the payment of American claims against 
Germany now being adjudicated by the Mixed Claims Commission estab- 
lished under the Treaty of Berlin of August 10, 1922, for which German 
property in America in the control of the Alien Property Custodian is 
being held as security under the Joint Resolution of July 2, 1921, and the 
treaty of peace with Germany of August 25, 1921.9 

In making public the instructions to the American Ambassador to at- 
tend the conference of Premiers in London, the White House announcement 
stated that ‘‘it is the desire of the Administration that the Dawes plan should 
be put into effect as speedily as possible. This is the first essential step to 
economic recovery abroad in which this country is vitally interested.” 

On the whole, it seems hopeful that the universal conscience, to which 


26 London Times, April 29, 1924, p. 12. 

27 Washington Post, June 26, 1924, p. 1. 

* See summary of this agreement in this JourNAL, Vol. 17, 1923, pp. 513-517. 

29 These two treaties are printed in the Supplement to this JouRNAL, 1922, Vol. 16, pp. 10 
and 171. The treaty of peace incorporates the pertinent provisions of the Joint Resolution 


of July 2, 1921. 
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Chairman Dawes appeals in his letter of April 9th transmitting the plan of 
his committee to the Reparation Commission, will agree with him that it is 
based “‘upon those principles of justice, fairness, and mutual interest, in 
the supremacy of which not only the creditors of Germany and Germany 
herself, but the world, has a vital and enduring concern.” 


MEMBERSHIP IN THE LEAGUE OF NATIONS 


By Manuey O. Hupson 


Bemis Professor of International Law in the Harvard Law School 


1. Growth of membership. When the Covenant of the League of Nations 
came into force on January 10, 1920, there were twenty-three members of 
the League. By the expiration of the two months allowed by Article 1 for 
accessions to the Covenant, on March 10, 1920, the number had been in- 
creased to thirty-three. When the First Assembly met on November 15, 
1920, the League had forty-two members, and when it adjourned on De- 
cember 18, 1920, the number had been increased to forty-eight. The 
Second Assembly in 1921 admitted three more members, the Third Assem- 
bly in 1922 admitted one, and the Fourth Assembly in 1923 admitted two. 
So that since the Fourth Assembly, the members number fifty-four. These 
include all but seven of the twenty-four Powers represented at the first 
Hague Conference in 1899, and all but seven of the forty-five Powers rep- 
resented at the second Hague Conference in 1907.! 

2. Original and non-original members. The original members of the 
League of Nations include only those states named in the Annex to the 
Covenant which sign and ratify the Treaty of Versailles or some other of 
the treaties of peace, or which, not being signatory to that treaty, accede 
without reservation to the Covenant.?, The non-original members are the 
states later admitted to the League under paragraph 2 of Article 1. But 
there is no difference between original and non-original members, except 
in the fact of the history of their admission and except as conditions may 
be set at the time of admission. Once admitted, all members are on a 
basis of complete equality in their enjoyment of the privileges of member- 
ship.’ 

1The seven Powers are the Dominican Republic, Ecuador, Germany, Mexico, Russia, 
Turkey and the United States of America. Korea and Montenegro no longer have inde- 
pendent status; Korea was represented at the Hague Conference of 1899, and Montenegro 
was represented at the Hague Conferences of 1899 and 1907. See Fedozzi, ‘La Situation 
juridique et internationale du Montenegro,” 49 Journal du Droit international privé (1922), 
pp. 549-551. 

2 The word ‘“‘accede”’ was used, rather than “‘adhere,’’ in order to denote the placing of 
the acceding state under the same conditions as the signatory states. See Satow, Diplomatic 
Practice (2 ed.), Vol. 2, p. 317. ‘Whereas through accession a third State becomes a 
party to the treaty, with all the rights and duties arising from it, through adhesion a third 
State becomes a party only to such parts or principles of the treaty as it has adhered to.”’ 
Oppenheim, International Law (3 ed.), 1,685. But some of the letters of accession use one 
term, some the other, and some use both. Paraguay uses the term “‘accept.”’ 

3 See Records of Second Assembly, Plenary Meetings, p. 685. 

This question has arisen in connection with a contention advanced by Salvador that 
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3. Membership based on ratification of Treaty of Versailles. Twenty-eight 
members of the League became such by ratifying the Treaty of Versailles. 
On January 10, 1920, the first procés-verbal of the deposit of ratifications 
was drawn up at Paris. This procés-verbal records the deposit of ratifica- 
tions by the British Empire,* France, Italy, Japan, Belgium, Bolivia, 
Brazil, Guatemala, Peru, Poland, Siam, Czecho-Slovakia, and Uruguay, 
all of which are named in the Annex to the Covenant. Other signatories 
of the Treaty of Versailles later deposited their ratifications at Paris, and 
at once became members of the League. Thus, the Serb-Croat-Slovene 
State deposited her ratification on February 10, 1920; Cuba, on March 8, 
1920; Greece, on March 30, 1920; Portugal, on April 8, 1920; Haiti and 
Liberia, on June 30, 1920; Roumania, on September 14, 1920; Honduras 
and Nicaragua, on November 3, 1920; and Panama, on November 25, 1920.° 

4. Membership based on ratification of other peace treaties. Though the 
Covenant of the League was included in the Treaty of St. Germain made 
by the Allies with Austria, the Treaty of Trianon with Hungary, and the 
Treaty of Neuilly-sur-Seine with Bulgaria,’ the League gained but one 
member by reason of the ratification of these treaties. The Chinese rep- 
resentatives at the Peace Conference refused to sign the Treaty of Versailles, 
though the treaty was drawn to include China as a party and China was 
named in the Annex to the Covenant. But the Chinese representatives 
did sign the Treaty of St. Germain on September 10, 1919, and by her rati- 
fication of this treaty, deposited on July 16, 1920,7 China took her place as 
a member of the League. 

5. Membership by accession to the Covenant. All of the states invited to 
accede to the Covenant promptly did so within the required time-limit of 
two months. The Argentine documents of accession were dated July 18 
certain members of the League of Nations did not become members of the International 
Labor Organization by acceding to the Covenant. The rejection of this contention seems 
to have been accepted by Salvador. 

‘ By means of a single ratification deposited for the whole British Empire, the four Do- 
minions signatory to the Treaty of Versailles—Canada, Australia, New Zealand, South 
Africa—and India also became members. See post, paragraph 9. 

It hardly seems important to discuss the juridical effect of including the Covenant in the 
treaties of peace, vis-A-vis Germany, Austria, Hungary and Bulgaria. See, however, 
Pollock, League of Nations (2 ed.), p. 94. 

’ These dates are taken from 113 Brit. & For. State Papers, 470. As to Panama, al- 
though her ratification was not deposited until Nov. 25, announcement of the ratification 
had previously been made by telegram. League of Nations Official Journal (cited herein 
as ‘Official Journal’’), 1920, p. 299. This enabled Panama to be represented at the First 
Assembly which opened on Nov. 15, 1920. 

* As well as in the ill-fated Treaty of Sévres with Turkey; but this treaty was never 
brought into force. The Treaty of Lausanne of July 24, 1923, between certain of the Allied 
Powers and Turkey, does not include the Covenant. 

* See 113 Brit. & For. State Papers, 464. See V. K. Wellington Koo, “China and The 
League of Nations,” in Les Origines et L’Oeuvre de la Société des Nations, I, 342. 

§ The second paragraph of Article 1 of the Covenant does not provide for the later election 
of any of these states which might have failed to accede within the conditions set. 
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and 29, 1919;° that of Paraguay, October 29, 1919;'° Chile, November 4, 
1919; Persia, November 21 and 26, 1919; Spain, January 10, 1920;% 
Venezuela, January 12, 1920;"* Colombia, February 16, 1920; Norway, 
March 5, 1920;'® Denmark"? and Switzerland,'® March 8, 1920; the Nether- 
lands'® and Sweden,” March 9, 1920; Salvador, March 10, 1920.*! Thus, 
all of the thirteen states which had been neutral in the war and which were 
invited to join the League accepted the invitation. And it is notable that 
action was taken by four of them even before the Covenant came into 
force, though of course their accessions did not become effective before 
that date. 

6. Accession without reservation. 
quired by the Covenant to be “without reservation’’. The Argentine 
Republic, Denmark, Netherlands, Paraguay, Persia, Salvador, and Spain 
expressly stated in their documents of accession that this action was taken 
unreservedly. Norway and Sweden made no mention of reservations. 
Venezuela acceded “‘subject to the ratification of this accession by the Con- 
gress of the United States of Venezuela.’”’*? The Republic of Chile stated in 
‘‘makes no other reservation than that 


The accession of invited states was re- 


its notification of accession that it 
of pronouncing in due course upon such amendments or modifications of the 
stipulations of the Covenant, as may be made by the states which have not 
ratified it up to the present.’’*> This would seem to have been a caveat 
against possible amendments or modifications attempted by such states as 
the United States. 

7. The special case of Colombia. On February 12, 1920, the Secretary- 


The formal invitation to accede to the covenant was conveyed by a telegram of the 
See Munch, “Les Etats Neutres 


President of the Peace Conference on January 12, 1920. 
l l Sociéte de ) Nations, I, 


et Le Pacte de la Société des Nations,” in Les Origines et L’Oeuvre de 


p. 161. 
® Official Journal, 1920, pp. 13-14. 10 [bid., p. 14. 
Tbid.., p. 15. 12 [bid., pp. 15-16. 
13 Thid., p. 16. [bid., pp. 259-260. 


15 See paragraph 7, post. 
16 Official Journal, 1920, pp. 260-261. 
in Les Origines et L’Oeuvre de la Société des Nations, I, p. 345 


See Lie, “ L’Entrée de la Norvége dans la Société 


des Nations,”’ 
” Official Journal, 1920, p. 261. 
18 See paragraph 8, post. 
19 Official Journal, 1920, p. 262. On the procedure followed in the Netherlands, see 
See also Struycken, “L’Attitude des 


Grotius Annuaire International, 1921-22, pp. 66-96. 
té des Na- 


Pays-Bas envers La Société des Nations,” in Les Origines et L’Oeuvre de la Soci: 
tions, I, p. 267. 

20 Jbid., p. 262. See Trygger, “L’Entrée de la Suéde dans la Société des Nations,” in 
Les Origines et L’Oeuvre de la Société des Nations, I, 428. 

21 Official Journal, 1920, p. 263. 

* The legislative ratification of accession was voted on June 25, 1920, and was approved 
Venezuela, Recopilacion de Leyes, 1920, 


by the provisional President on October 12, 1920. 
pp. 911-918. 
3 Official Journal, 1920, p. 15. 
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General informed the Council that the minister of Colombia had submitted 
to him a draft form of accession to the Covenant. ‘Colombia desired to 
accede to the Covenant, but did not wish to find herself thereby committed 
to a recognition of the independence of Panama, a signatory of the peace 
treaty. Colombia had not yet recognized the independence of Panama, 
and a treaty upon this question between Colombia and the United States 
was even now awaiting ratification.’’** After some discussion it was decided 
that the Secretary-General should be authorized to draft an acknowledg- 
ment of Colombia’s proposal of accession, without expressing any opinion 
on the point at issue.*® The legal effect of Colombia’s action must have been 
the recognition of Panama as a member of the League of Nations, however. 

8. The special case of Switzerland. In no country of the world was the 
establishment of the League of Nations taken more seriously than in Switzer- 
land. Soon after the Covenant was promulgated, the Swiss Federal Council 
prepared a careful study of its provisions and this was embodied in a mes- 
sage to the Federal Assembly on August 4, 1919. The Federal Assembly 
approved the proposal that Switzerland accede to the Covenant, after a 
referendum of the people and the cantons. This referendum required a 
certain delay,?’ and the date was so set that it could not be completed by 
March 10, 1920. The Swiss Government therefore had the problem of 
acceding subject to a vote of the people and cantons, as M. Ador explained 
to the Council of the League on February 11, 1920.°° It was contended that 
this condition was not tantamount to a reservation, however. A more 
serious problem was the effect of League membership on traditional Swiss 
neutrality, and it was necessary that this be faced before the popular con- 
sultation. By Article 435 of the Treaty of Versailles, the signatory Powers 
had recognized the guarantees of 1815 ‘‘in favor of Switzerland,”’ denominat- 
ing them “international obligations for the maintenance of peace.”’ M. 
Ador explained to the Council that in the view of the Swiss Government such 
obligations fell within Article 21 of the Covenant. He said that ‘‘the Swiss 
people held as an article of faith that their country should remain perpetually 
neutral and inviolable, and should alone be responsible for the defense of the 
integrity of her territory.”* Replying to a question of Mr. Balfour, M. 

24 Procés-verbal of Second Session of the Council, 4th meeting, p. 5. 

By the treaty with the United States signed April 6, 1914, but of which ratifications were 
not exchanged until March 1, 1922, Colombia ‘‘recognized Panama as an independent 
nation.’ 3 Treaties and Conventions of the United States, p. 2539. At a conference in 
Washington on May 8, 1924, representatives of the Governments of Colombia and Panama 
agreed upon the resumption of diplomatic relations between the two countries. 

* Procés-verbal of the Second Session of the Council, 4th meeting, p. 5. 

*® Message du Conseil Fédéral a l Assemblée Fédérale du 4 aoat, 1919. This has been 
translated into English by Dr. Pawley Bate, formerly a member of the Legal Section of the 
Secretariat. 

27 See Message, p. 92. 
28 Procés-verbal of the Second Session of the Council, 2nd meeting, p. 3. 
29 Ibid. 
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Ador said that Switzerland would not consider the presence of a military 
commission in Geneva, acting under the authority of the League, as incom- 
patible with Swiss neutrality. 

On February 12, 1920, the Council*® adopted a resolution recognizing 
Switzerland’s unique position, already recognized by Article 435 of the 
Treaty of Versailles, accepting ‘‘the declaration made by the Swiss Govern- 
ment in its message to the Federal Assembly of 4th August 1919*! and in its 
memorandum of 13th January 1920”*? whereby Switzerland recognizes the 
duties of solidarity imposed by membership in the League, and recognizing 
Switzerland’s perpetual neutrality. The resolution stated that the Swiss 
declaration of accession to the League ‘‘can be accepted by the other mem- 
bers of the League as the declaration required by Article 1 for admission as 
an original member, provided that confirmation of this declaration by the 
Swiss people and cantons be effected in the shortest possible time.” 

The decree of accession voted by the Federal Assembly on November 21, 
1919, provided that the decree should be submitted to the vote of the people 
and the cantons as soon as the five great Powers should have adhered to the 
Covenant.** This so-called ‘‘ American clause’”’ had not been contained in 
the draft submitted in the message of August 4, 1919. In February, 1920, 
it was still uncertain what action would be taken by the United States, and 
as the time limit for accession by neutral states was March 10, 1920, the 
Federal Council on February 17, 1920, advised the Federal Assembly to 
delete the ‘‘ American clause’’ from the Federal decree.*4 

The popular vote on the question of entering the League took place on 
May 16, 1920, after a spirited campaign of discussion. ‘The accession of 
Switzerland was ratified by 416,870 votes against 328,719, and by 123 can- 
tons against 114.% 

9. Membership of the British Dominions. The special position of the 
Dominion of Canada, the Commonwealth of Australia, the Union of South 
Africa, the Dominion of New Zealand, and India gave them special listing 
in the Annex to the Covenant. They were not mentioned in the enumer- 
ation of Allied and Associated Powers at the beginning of the Treaty of 


+0 Procés-verbal of the Second Session of the Council, 4th meeting, p. 45. 

31 Message du Conseil fédéral a l’ Assemblée fédérale du 4 aoat 1919, p. 37. 

8 Message complémentaire du Conseil fédéral a l’ Assemblée fédérale concernant la question de 
Vaccession de la Suisse a la Société des Nations (du 17 février 1920), p. 24. 

% “Le présent arrété fédéral sera soumis au vote du peuple et des cantons, aussitét que 
les cing Grandes Puissances auront adhéré au Pacte.”” Message Complémentaire du Conseil 
fédéral (du 17 février 1920), p. 20. 

Ibid., p. 18. 

% Borel, ‘“‘La Neutralité de Ja Suisse au sein de la Société des Nations,’’ 27 Revue générale 
de droit int. public, 2nd ser., 1920, p. 153. See, also, Mowat, ‘‘The Position of Switzerland 
in the League of Nations,” British Year Book of International Law, 1923-24, p. 90. The 
most complete account is that of Professor W. E. Rappard, in a brochure entitled L’ Entrée 
de la Suisse dans la Société des Nations (Geneva, 1924). 
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Versailles, but the King, as a high contracting party, was specially repre- 
sented for each of them and such special representatives signed the treaty. 
The later ratification was in the name of the King, and did not specifically 
mention the British units.** In the Annex to the Covenant, the Dominions” 
are named subjacently to the British Empire. So that by the single rati- 
fication by the King, each of them became a member as distinct from the 
British Empire which is also a member. In its quality as member of the 
League, the ‘‘ British Empire” is not therefore to be taken to include the 
Dominions. Communication between the Secretariat and the Dominions 
is direct, and does not pass through the London Foreign Office as inter- 
mediary.** As members of the League of Nations, the British Dominions 
would seem to have equal status with other members. M. Clemenceau, 
President Wilson and Mr. Lloyd George signed a statement at the Peace 
Conference, on May 6, 1919, expressing their entire concurrence in Sir 
Robert Borden’s view that ‘upon the true construction” of the first and 
second paragraphs of Article 4 of the Covenant “representatives of the 
self-governing Dominions of the British Empire may be selected or named 
as members of the Council.’’** Arrangements of the British Empire and 


%6 But the Canadian Parliament, for example, took the same action as was taken by the 
London Parliament; 7.e., it authorized the Canadian Government to issue the necessary 
Orders in Council to give effect to the treaty, and by Order in Council of September 12, 
1919, His Majesty the King is “‘humbly moved to approve, accept, confirm and ratify the 
said Treaty of Peace, for and in respect of the Dominion of Canada.’ See Canadian Ses- 
sional Paper No. 41j (Special Session, 1919). 

Canada’s independence with reference to treaties entered into by the British Empire has 
been instanced, recently, by Premier Mackenzie King’s statements concerning the Treaty of 
Lausanne, made in the Canadian House of Commons on April 2, 1924. See 59 Canada 
House of Commons Debates, 987. See also telegrams exchanged on this subiect between 
the British and Canadian Governments, published in Canadian Sessional Paper No. 232, A. 
1924, 

37 The general term ‘“‘ Dominions”’ is used in this connection to describe the Dominion of 
Canada, the Commonwealth of Australia, the Union of South Africa, the Dominion of New 
Zealand, and India, though it is not a term of art. See Nathan, “Dominion Status,” in 
Grotius Society Transactions, Vol. VIII, p. 117. The term is sometimes applied to New- 
foundland and to Southern Rhodesia. But a recent writer has said: “ Newfoundland is 
technically a Colony rather than a Dominion, and the fact that she was not given a separate 
place in the Peace Conference, and in the League of Nations, marks her as definitely inferior 
in status to the Dominions.’’ H. Duncan Hall, the British Commonwealth of Nations 
(1920), p. 253n. Southern Rhodesia is also a Colony with responsible government. See 
article, ‘‘Southern Rhodesia,” in Round Table for December, 1923, pp. 180-186. Cf., 
generally, Scott, Autonomy and Federation Within Empire (1921). 

See Lewis, ‘‘The International Status of the British Self-Governing Dominions,”’ 
British Year Book of International Law, 1922-23, p. 21; H. Duncan Hall, The British Com- 
monwealth of Nations (1920), c. XI. 

* See Canadian Sessional Paper, No. 41h (Special Session, 1919), p. 19. Similarly, 
nationals of the Dominions may be selected as judges of the Permanent Court of Interna- 
tional Justice, and Article 10 of the Statute would not seem to exclude such nationals’ sitting 
with nationals of the United Kingdom. The Canadian Nationality Act of 1921 seems to 
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the British Dominions inter se do not seem to have the effect of placing 
any of them in an inferior position in the enjoyment of League membership. 

10. Elections to membership by the Assembly. Twelve states not invited 
to become original members of the League, were elected to membership 
by the Assembly during 1920-23. In every case the Assembly acted on an 
application for membership. The applications to date have not followed 
any common form, and most of them have been somewhat informal. Nor 
has the acceptance of membership voted by the Assembly usually been 
effected in a formal manner. Strictly, such acceptance should have all 
the requisites of a formal adhesion or accession to a treaty,‘ for after mem- 
bership is effected the Covenant must have the force of a treaty binding 
the member. But it would seem that in some instances such formality 
has been lacking.*? In certain cases, declarations were made by the repre- 
sentatives of the state applying for admission. For example, the Finnish 
delegate, in a letter to Lord Robert Cecil, made a general declaration com 
mitting his government to take steps to effect any requisite reforms for the 
protection of minorities.“ 

The Government of Luxemburg gave the assurance, in writing, that 
“the government will take the necessary measures to bring the constitu- 
tional laws of the country into harmony with the obligations involved in 
admission into the League of Nations.”** The telegram of application 
from the Abyssinian Government contained the following declaration: 
“The Abyssinian Government is prepared to accept the conditions laid 
down in Article 1 of the Covenant and to carry out all obligations incumbent 
upon Members of the League of Nations.’’** Moreover, the Abyssinian 
delegation was required to sign a declaration adhering to the obligations of 
Article 2, paragraph 1, of the Convention of St. Germain of September 10, 
1919, concerning the slave trade, and undertaking to conform to the prin- 
ciples set forth in the Convention and Protocol of St. Germain of September 
10, 1919, concerning the traffic in arms.*® 

The delegates of the three states admitted by the Second Assembly were 
required to sign identical declarations with reference to their international 


have been passed with a view to this situation. See Borden, Canadian Constitutional 
Studies, p. 130. 

40 See the principles agreed upon by the Imperial Conference of 1923 with reference to the 
negotiation, signature and ratification of treaties. British Parl. Papers, 1923, Cmd. 1987. 

41 Austria, Bulgaria and Hungary are signatories of the Treaties of St. Germain, Neuilly, 
and Trianon respectively. Since each of these treaties incorporates the Covenant, accept- 
ance of membership by these Powers may properly be less formal. 

* The six states admitted by the First Assembly all sent letters or telegrams of thanks to 
the Secretary-General. Official Journal, 1921, p. 96-98. 

*8 Records of First Assembly, Plenary Meetings, p. 585. 

“ Jbid., p. 586. 

* Records of Fourth Assembly, Plenary Meetings, pp. 375-6. 
 Ibid., p. 125. 
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obligations for the protection of minorities.” In 1921, almost a year 
after her admission to the League, Albania signed a declaration containing 
stipulations for the protection of minorities,** based on a recommendation 
of the First Assembly.*® 

The application of the Irish Free State contained the following declaration™: 
‘The Government of the Irish Free State is prepared to accept the conditions 
laid down in Article 1 of the Covenant, and to carry out all the obligations 
involved in membership of the League.’”’ The Irish Parliament passed 
a statute in confirmation of this declaration.*' But in his letter of Septem- 
ber 3, 1923, the Secretary-General of the Irish delegation stated that “the 
application for membership of the League is made subject to an authority 
obtained expressly in our Legislature, and such authority is governed 
in particular by the aforesaid clause 49 of the Constitution.’’*? Clause 49 
of the Irish Constitution reads: ‘‘Save in the case of actual invasion, the 
Irish Free State (Saorstdt Eireann) shall not be committed to active partici- 
pation in any war without the assent of the Ozreachtas.”* 

11. Members elected. At the First Assembly, on December 15, 16 and 17, 
1920, six states were elected to membership: Albania, Austria, Bulgaria, 
Costa Riea, Finland and Luxemburg. Albania and Finland had not been 
named in the Annex to the Covenant as original members because of their 
uncertain political status in 1919. Austria and Bulgaria had been allies 
of Germany, and a general policy was adopted at the Peace Conference of 
excluding Germany and her allies at the beginning.*“* Luxemburg had been 
represented at the Hague Conferences of 1899 and 1907, but was not invited 


‘7 Records of the Second Assembly, Committee Meetings, Vol. 2, pp. 533, 580, 583. 

‘8 Minutes of the 14th Session of the Council, p. 160, p. 115. 

49 Records of the First Assembly, Plenary Meetings, pp. 568-9. 

Records of Fourth Assembly, Plenary Meetings, p. 166. 

5! The League of Nations [Guarantee] Act, 1923. 

* Printed in a pamphlet entitled “Irish Free State, Status and Constitution,’”’ published 
by the Irish delegation to the Fourth Assembly. 

58 English Law Reports, 60 Statutes, p. 638. 

4 For example, both Germany and Austria, when the conditions of peace had beeh handed 
to them, expressed in their replies the desire to be members of the League. See “Comments 
of the German Delegation on the Conditions of Peace,” pp. 14-15, 22; and Note No. 21, 
Votes de la Délégation de la République d’Autriche (22 mai-6 aodt), pp. 86-89. In the 
covering letter to the ‘‘Reply of the Allied and Associated Powers to the Observations of 
the German Delegation on the Conditions of Peace,’”’ dated June 16, 1919, the answer is 
made to Germany’s request that the Allies are unable to admit Germany at once, but that 
if the German people prove their good intentions by their acts, the Allied and Associated 
Powers believe that ‘it will be possible at an early date to complete the League of Nations 
by the admission of Germany thereto.”’ In a note dated July 9, 1919, M. Clemenceau 
replied to the Austrian delegation that the Allies do not intend to exclude Austria “for 
long’’, and in the covering letter to the ‘‘ Reply of the Allied and Associated Powers to the 
Observations of the Austrian Delegation on the Conditions of Peace,”’ dated Sept. 2, 1919, 
oceurs the phrase, ‘‘La Société des Nations, dans laquelle les Puissances alliées et associées 
espérent que la République d’Autriche sera admise 4 une date trés rapprochée.”’ 
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to become an original member. Costa Rica’s government in 1919 was not 
recognized by various other governments; although the Tinoco Govern- 
ment had declared war on Germany, Costa Rica was not represented at the 
Peace Conference. The reason for this was stated by Secretary Lansing 
before the Senate Committee on Foreign Relations to be the objection of 
the United States which had not recognized the Tinoco Government.” The 
President of the United States Senate had sent a message of congratulation 
to the Tinoco Government on its entrance into the war, however. Costa 
Rica reéstablished friendly relations with Austria by an exchange of notes 
dated October 31, 1919 and May 10, 1920.” 

The Second Assembly admitted Esthonia, Latvia and Lithuania, on 
September 22, 1921. All of these states had applied for admission in 1920, 
but their admission had been postponed at that time, though they were al- 
lowed to participate in the work of the technical organizations of the League. 
These three states, set up out of former Russian territory, had not achieved 
a definite international status in 1920.55 

The Third Assembly admitted Hungary on September 18, 1922. Hun- 
gary had applied in 1921, but she had requested that consideration of her ap- 
plication be postponed when in 1921 disputes arose about the interpretation 
and execution of Article 71 of the Treaty of Trianon. 

The Fourth Assembly elected the Irish Free State and Abyssinia to mem- 
bership, on September 10, 1923 and September 28, 1923, respectively. The 
special status of the Irish Free State was recognized by the British Govern- 
ment when Articles of Agreement for a Treaty were signed by British and 
Irish delegations on December 6, 1921.5 A provisional government had 
been set up, and with the adoption of the Irish Constitution, on December 
6, 1922 this became the Government of the Irish Free State. Abyssinia 
has long had a measure of independence. As far back as 1889, she signed 
a treaty of commerce and amity with Italy. By the Treaty of London 


55 Hearings before the Committee on Foreign Relations, United States Senate, 1919, p. 
160, pp. 206-209. 

56 Ibid., p. 206-7. 

57 113 Brit. & For. State Papers, 916. 

58 They had not yet been recognized de jure by any state member of the League. Their 
recognition by Russia as independent states dates from 1920. Latvia was recognized de 
jure by Russia in the Treaty of Riga, August 11, 1920, 2 League of Nations, Treaty Series, 
196. Lithuania was recognized de jure by Russia in the Treaty of Moscow, July 12, 1920, 
3 League of Nations, Treaty Series, 106. Esthonia was recognized de jure by Russia in the 
Treaty of Tartu, February 2, 1920, 11 League of Nations, Treaty Series, 51. See, in 
general, Dennis, The Foreign Policies of Soviet Russia, c. V. (1924). 

Esthonia’s case for admission was elaborated by Professor A. Piip, before the Grotius 
Society in England in 1920. See Piip, ‘Esthonia and The League of Nations,” in Grotius 
Society Transactions, Vol. VI, p. 35. 

89 British Parliamentary Papers, 1921, Cmd. 1560. 

6° British Year Book of International Law, 1923-4, p. 242. 

61 81 Brit. & For. State Papers, 733. Italy seems to have considered that this treaty gave 
her a protectorate. Gooch, History of Modern Europe, 1878-1919, p. 278. 
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of December 13, 1906, Great Britain, France and Italy had agreed to co- 
operate in maintaining her independence and integrity." She has treaties 
with other great Powers, Great Britain, France and the United States® 
among them. 

12. The special case of Luxemburg. On February 23, 1920, Luxemburg 
applied to be admitted to membership in the League, while maintaining her 
neutrality under the guarantee of the League. The neutrality of Luxem- 
burg was based on the guarantee in the treaty of May 11, 1867. This treaty 
was enumerated in Article 40 of the Treaty of Versailles as one of the 
treaties with reference to which Germany renounced “the benefit of all the 
provisions inserted in her favor.’”’ By Article 40, also, Germany “‘ adheres to 
the termination of the régime of neutrality of the Grand Duchy,” though 
the régime cannot yet be said to be terminated. Before a sub-committee of 
the First Assembly, the representatives of Luxemburg explained that they 
did not ask that Luxemburg be released from the obligations of Article 16 
of the Covenant; they agreed that Luxemburg would allow the passage of 
troops authorized by the Council, and would coéperate in economic and 
financial measures undertaken. But they asked to be relieved from any 
obligation to participate in any military operations, even in defense of their 
country. They did not seek complete disarmament, but desired to keep a 
police force of 3000 men.® While the sub-committee had the problem under 
consideration, the Luxemburg delegates withdrew the reservations they had 
made, and agreed to accept all the obligations of the Covenant,® declaring 
that the government would propose the necessary changes in the constitution 
without delay. The modification of the constitution had not yet been 
effected in the summer of 1921, when the Luxemburg Government asked the 
Secretary-General for an opinion on the provisional status of Luxemburg 
with regard to its rights and obligations towards the League pending revision 
of the constitution. The reply of the Secretary-General stated that as far 
as the League was concerned, Luxemburg’s admission was final and absolute 
and without reservations, and that her rights and obligations were estab- 
lished once and for all by that admission.®’ 

13. Applicants for membership not admitted. The First Assembly had 
before it requests for admission from Armenia, Azerbaidjan, Georgia, Lich- 
tenstein and the Ukraine. All of these requests were denied. 

In 1920, various parts of the former Russian Empire were asserting 
autonomy and seeking recognition as independent states. Such were Azer- 
baidjan, Georgia, and the Ukraine. Azerbaidjan had received “de facto 


6 34 Martens, N.R.G. (2d Ser.), p. 556. 

6°] Malloy, Treaties, Conventions, etc., 466. 

6 Assembly Document 2 A, pp. 5-6. 

* Records of First Assembly, Meetings of Committees, Vol. 2, pp. 225-6. 
Thid. 

$7 Official Journal, 1921, pp. 706-8. 
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recognition”’ in early 1920, from Great Britain, France and Italy; but later 
in the year, the recognized government had difficulties and its authority 
was ineffective. ‘The Assembly committee reported that ‘‘ Azerbaidjan does 
not appear to have a stable government whose authority extends over the 
whole of its territory’’, and for this reason admission was denied, no mem- 
ber of the League voting for it. Georgia’s request was denied by a divided 
vote, in spite of Dr. Nansen’s strong plea for admission.” The Assembly 
committee had recommended examination of her request ‘‘ with sympathy,” 
and that, pending subsequent decisions, Georgia be allowed to participate 
in the League’s technical organizations. This recommendation was ap- 
proved by the Assembly.” The Ukraine was also denied admission be- 
cause of her uncertain status. 

14. The special case of Armenia. Armenia had a somewhat stronger 
claim to admission, by reason of her signature of the Treaty of Sévres of 
August 10, 1920,7! as well as a treaty for the protection of minorities with 
the British Empire, France, Italy and Japan on the same day. Dr. Nan- 
sen explained that if Armenia were admitted to the League, that would 
exclude the possibility of finding a Power to take a mandate over her. 
Moreover, an effort was then being made by President Wilson to fix her 
boundaries.“* The Assembly did, however, express a hope that the prob- 
lem of Armenia’s boundaries would be handled so as to make possible her 
admission in 1921. Later in the session of the First Assembly, on December 
18, 1920, a resolution was adopted stating that the Assembly would continue 
to codperate with the Council “which is entrusted with the duty of safe- 
guarding the future of Armenia, referring for advice, if it should be neces- 
sary, to the members of the League.’’** While the Assembly was deliber- 
ating, in fact, events were in progress which, it later appeared, ended the 
existence of the Armenian Government. On February 25, 1921, the Coun- 
cil recognized that the future of Armenia depended on the fate of the Treaty 
of Sévres.” 

15. The special cases of Lichtenstein, San Marino and Monaco. The 
First Assembly also refused to admit the Principality of Lichtenstein. This 
little country possesses undoubted ‘‘sovereignty,’’ though she deputes to 


8 Records of the First Assembly, Plenary Meetings, p. 651. See, however, the general 


reference to the Caucasian states in the recommendation as to the protection of minorities, 
p. 569. 

6° Records of the First Assembly, Plenary Meetings, pp. 630-633. 

70 Tbid., p. 634. 

71113 Brit. & For. State Papers, p. 652. 

Ibid., p. 458. 

73 President Wilson’s decision was announced on January 2, 1921. 

74 Records of the First Assembly, Plenary Meetings, p. 729. 


7 Minutes of the Twelfth Session of the Council, p. 18; Official Journal, 1921, p. 152. 


Cf. Rougier, ““L’ Assemblée de la Société des Nations,’’ 28 Revue Générale de Droit Inter- 
national Public, 197, 383. 
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other Powers various of her functions, such as the control of customs, the 
administration of posts, and diplomatic representation. Her application” 
had been made on July 15, 1920, through the Swiss Minister in London, 
and the Swiss representatives supported her application throughout.” 
San Marino had also applied for admission on April 25, 1919, and the Prin- 
cipality of Monaco, on April 6, 1920. These latter raised less difficulty, 
for San Marino failed to furnish information which would base the con- 
sideration of her application, and Monaco appears to have withdrawn her 
application.7* Monaco would seem to have been in a less favorable posi- 
tion also because of her treaty with France of July 17, 1918,” by which 
her foreign policy was entrusted to the control of France. The case of 
these small countries called for a consideration of the whole question of a 
special arrangement to be made for them. Each of these states is probably 
fully self-governing,” within the meaning of that term. The problem 
would arise, also, if Andorra should apply for admission to the League. 

16. Special arrangement for diminutive states. In declining to admit 
Lichtenstein to membership, the First Assembly expressed the wish that 
the Committee on Amendments to the Covenant would ‘consider whether 
and in what manner it would be possible to attach to the League of Nations 
sovereign states which, by reason of their small size, cannot be admitted as 
ordinary members.” This committee later presented three alternative 
methods of attachment: (1) association with the League, with full repre- 
sentation but without a vote; (2) representation by some other state, a 
member of the League; (3) admission to membership with full privileges 
to be exercised only where their special interests are involved. The Second 
Assembly considered the matter in the first committee, which reported 
finally that experience should be awaited before any definite conditions 
were laid down.” This report being adopted by the Second Assembly, the 
question has since been allowed to rest. 

17. States not members. The following may be listed as the states not 


members of the League of Nations: *! 


76 Assembly Document No. 18, 1920. 

77 Official Journal, 1921, pp. 438-9; Records of First Assembly, Plenary Meetings, 
»p. 643, 668. 

78 Records of Second Assembly, Plenary Meetings, p. 686. 

7911 Martens, N.R.G., 3 Ser., p. 313. Article 5 of this treaty provides: ‘‘ Le Gouverne- 
ment francais prétera au Gouvernement princier ses bons offices pour lui faciliter l’accés a 
ses cOtés des Conférences et Institutions internationales, notamment de celles ayant pour 
By Article 436 of the Treaty of Versailles, 


objet l’organisation de la Société des Nations.” 
’ of this treaty between France and the 


of June 28, 1919, the signatory Powers ‘‘took note’ 
Principality. 

*° Records of Second Assembly, Plenary Meetings, p. 820. 

5! See a somewhat different list in Schiicking and Wehberg, Die Satzung des Vélkerbundes, 
pp. 140 ff. See, also, 65 Congressional Record, pp. 5912-13. 

The following might also be included in this list: Newfoundland, a self-governing part of 
the British Empire, which in a sense is included in the ‘“‘ British Empire’ which is a member; 
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Afghanistan Hedjaz 
United States of Americs Iceland 
Dominican Republic Iraq 

Ecuador Mexico 
Egypt Russia 
Germany Turkey 


This list omits the diminutive states of Andorra, Lichtenstein, Monaco, and 
San Marino, as well as the separate states which formed the Russian Social- 
ist Federated Soviet Republic and which now compose the Russian Union 
of Socialist Soviet Republics. 

(a) Afghanistan has recently signed treaties with various other countries. 
A trade convention between Great Britain and Afghanistan was signed on 
June 5, 1923.82 

(b) The Dominican Republic was not invited to membership in the 
League. She had severed diplomatic relations with Germany during the 
war, but was not represented at the Peace Conference, and has not since 
applied for membership. To some extent, her isolation may be due to her 
special relation with the United States. 

(c) Ecuador played a small réle in the war and her representatives signed 
the Treaty of Versailles. But ratification has not yet been effected. 

(d) The new status of Egypt dates from the note presented by Lord 
Allenby to the Sultan, on February 21, 1922, by which the British Govern- 
ment proclaimed the end of its protectorate and Egypt therefore became 
an independent sovereign state. The new Constitution of Egypt was 
promulgated on April 19, 1923." The new state has now been recognized 
by the United States, and Egypt maintains a minister in Washington. 

(e) Iceland achieved a new position in November, 1918, by the Act of 
Union defining her relations with Denmark,®* but the foreign affairs of Iceland 
are still handled by Denmark. On July 2, 1919, a commercial representative 
of the Icelandic Government addressed an inquiry to the Secretary-General 
of the League of Nations as to the possible conditions of Iceland’s accession 
to the Covenant;* but the inquiry seems to have been followed by no fur- 
ther action. 

(f) Iraq (Mesopotamia) became detached from the Ottoman Empire as a 


the Free City of Danzig, whose High Commissioner is appointed by the Council of the 
League; Trans-Jordania, which still has a somewhat uncertain status. Cf. Piccioni, “Le 
Statut International de Dantzig,” 28 Revue Générale de Droit International Public, 84. 

® British Treaty Series, 1923, No. 21, Cmd. 1977. 

8§ British Parliamentary Papers, 1922, Cmd. 1592. In regard to the international status 
of Egypt, cf. Pupikofer, “L’Egypte, état souverain,” 49 Journal du droit international 
privé (1922), pp. 373-378. 

* British Year Book of International Law, 1923-24, p. 238. 

85 12 Martens, N.R.G., 3 Ser., p. 3. 

8 Official Journal, 1920, p. 265. 
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result of the war. By the abortive Treaty of Sévres,*’ it was to have been 
“provisionally recognized”’ as an independent state, ‘‘subject to the render- 
ing of administrative advice and assistance by a Mandatory” until it should 
be “‘able to stand alone’”’, in accordance with Article 22 of the Covenant. 
The terms of the mandate were to be formulated by the Principal Allied 
Powers and submitted to the Council for approval. In Article 3 of the 
Treaty of Lausanne of July 24, 1923, provision is made for tracing Turkey’s 
frontiers with Iraq, by arrangement between Turkey and Great Britain. 
In practice, Iraq is considered to be covered by the fourth paragraph of 
Article 22 of the Covenant, and the situation proceeds much as if a man- 
date were in force. Great Britain has become the Mandatory. In 192la 
draft mandate ** was prepared, but the final terms of the mandate have not 
yet been recognized by the Council. 

On August 23, 1921, Feisal Ibn Hussein ascended the throne as King of 
Iraq, having been chosen by popular vote. On October 10, 1922, a treaty *® 
was made with Great Britain by which he was recognized as King. Article 
6 of this treaty provides that ‘“ His Britannic Majesty undertakes to use his 
good offices to secure the admission of Iraq to membership in the League of 
Nations as soon as possible.”” In April, 1923, a protocol was signed provid- 
ing for the termination of this treaty on Iraq’s becoming a member of the 
League of Nations*°—or in any case, not later than four years from the 
ratification of the treaty of peace with Turkey. 

g) Mexico was in a disturbed state when the Covenant of the League 
was in process of drafting, and was not mentioned in the Annex to the 
Covenant.*' Nor has she since applied for membership. 

(h) At the Conference of Lausanne, on December 14, 1922, Ismet Pasha 
declared that Turkey would be happy to enter the League on the conclusion 
of peace. Various provisions of the Treaty of Lausanne, of July 24, 1923, 
are placed under the guarantee of the League.” This treaty has not yet 
come into force, and no application for membership has been made by 
Turkey. But Turkey was represented at the Second General Conference on 
Communications and Transit, held in Geneva, November 15 to December 
9, 1923. 

18. The special position of the United States of America. Though a signa- 
tory to the Treaty of Versailles with Germany, the Treaty of St. Germain 


87 Articles 94-97. 

88 British Parliamentary Papers, 1921, Cmd. 1500. 

*® Official Journal, 1922, p. 1505; British Parliamentary Papers, 1922, Cmd. 1757. 

°° British Year Book of International Law, 1923-4, p. 242; Official Journal, 1923, p. 728. 

*! Secretary Lansing stated to the Senate Committee on Foreign Relations, on August 6, 
1919, that the United States was not responsible for Mexico’s not having been invited. 
Hearings before the Committee on Foreign Relations, United States Senate, 1919, p. 209. 

% See also the Greco-Turkish agreement of January 30, 1923, concerning the exchange of 
populations, which provides for a mixed commission, certain members of which are to be 
chosen by the Council of the League of Nations. 
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with Austria, and the Treaty of Trianon with Hungary, the United States 
has not ratified any of these treaties and is not a party to the Covenant. On 
November 19, 1919 and March 19, 1920, resolutions for advising and con- 
senting to the ratification of the Treaty of Versailles with various reserva- 
tions were defeated in the United States Senate.” On the latter occasion 
forty-nine of the Senators voted in favor of ratification, and thirty-five 
against, but the necessary two-thirds vote was lacking. 

But the Government of the United States has coédperated with organs of 
the League of Nations in various ways. It sent representatives, in an un- 
official and consultative capacity, to the Brussels Financial Conference in 
1920. It sent observers to the second Conference on Transit and Com- 
munications in 1923, to the Conference on Customs Formalities in 1923, and 
to the Conference on Obscene Publications in 1923. The American Govern- 
ment was represented in 1924 at two meetings of the Temporary Mixed 
Commission on Reduction of Armaments, planning for a new arms traffic 
convention. Its representatives attended the fourth session of the Advisory 
Committee on Traffic in Opium and Dangerous Drugs in January, 1923, 
in an unofficial and consultative capacity; and again in May, 1923. The 
same delegation was sent to Geneva, in September, 1923, to consult with a 
committee of the Fourth Assembly in its consideration of the report on the 
opium traffic. In December, 1923, the Department of State appointed a 
representative on the preparatory committee to arrange for the Opium Con- 
ferences to be held in November, 1924. In 1922, the American Government 
sent a representative to a meeting of the Advisory Committee on Traffic in 
Women and Children, in an advisory and consultative capacity. When the 
Financial Committee discussed the question of a loan for Greek refugees at 
its meeting in June, 1923, an American representative attended at the request 
of the United States; an American representative also attended a later 
meeting of a committee of the Council which discussed the same question. 

In an address before the New York State Republican Convention on April 
15, 1924, Secretary of State Hughes spoke as follows in regard to coéperation 
with the League: 

This Government cannot appoint its representatives as members of 
the League’s Council, Assembly or committees. And this fact is 
properly recognized when we appoint so-called “ observers”’ or unofficial 
representatives, who have appropriate contact with such committees 
in matters affecting our interests or the humanitarian concerns which 
appeal to us. They are unofficial simply in the sense that they are 
and cannot properly become members of the League organization or 
committees. But, so far as our Government is concerned, they rep- 


% See Finch, ‘‘The Treaty of Peace with Germany in the United States Senate,” 14 
American Journal of International Law, p. 155. See, in general, Schou, “The United 


States’ Refusal to Join the League of Nations,” in Les Origines et L’Oeuvre de la Société des 
Nations, I, 297; Hudson, ‘American Coéperation with the League of Nations,’’ 
Peace Foundation Pamphlets, Vol. VII, No. 1 (1924). 


World 


MEMBERSHIP IN THE LEAGUE OF NATIONS 451 


resent it just as completely as those designated by the President al- 
ways have represented our Government in the conferences and nego- 
tiations which he properly authorizes in the conduct of our foreign 
relations. 

19. The special position of Ge rmany. At the Peace Conference in Paris, 
in 1919, the German delegation sought repeatedly the inclusion of Germany 
in the League of Nations. Ina note of May 9, 1919, the German delegation 
submitted a draft scheme for the consideration of the Allied and Associated 
Powers. The German Observations on the Conditions of Peace presented 
by the Allied and Associated Powers, of May 29, 1919, dealt at length with 
the Covenant already elaborated. The counter-proposals put forward by 
Germany contained various suggestions for changes in the Covenant. In 
the Allies’ reply of June 16, 1919, and particularly in the covering letter which 
accompanied it, the belief was expressed that on certain conditions it would 
be “possible at an early date to complete the League of Nations by the ad- 
mission of Germany thereto.”’ Since the signature of the Treaty of Versailles 
on June 28, 1919, Germany has not applied for admission to the League. 

The question of Germany’s admission to membership has figured very 
prominently in political discussions, however, ever since the beginning of the 
League’s activity. It has been mentioned in the Assembly on several oc- 
casions.* On June 26, 1922, Mr. Lloyd George, Prime Minister of Great 
Britain, replying in the House of Commons to a question addressed to him 
by Lord Robert Cecil, stated the British Government’s position as follows: 
“This is not a question which concerns Great Britain alone, and it primarily 
concerns Germany herself; but as far as His Majesty’s Government are con- 
cerned, we would support a proposal to admit Germany into the League.’’® 
The question was most actively discussed in the mid-summer of 1923,% at 
which time it was reported in the press that French representatives ac- 
credited to various governments had expressed the French Government’s 
views opposed to Germany’s admission. 

In spite of her non-membership, however, Germany has taken a prominent 
part in numerous activities of the League. She was admitted to membership 
in the International Labor Organization by the first International Labor 
Conference in 1919,°? and since that time her representatives have sat in the 
Governing Body of the International Labor Office. In the summer of 1920, 
the German Government announced its intention to register all of its in- 
ternational treaties and engagements with the Secretariat, in accordance 
with Article 18 of the Covenant,® and prior to March 1, 1924, the German 

* Records of First Assembly, Plenary Meetings, pp. 566, 572-3, 575-6, 577; Records of 
Third Assembly, Plenary Meetings, Vol. 1, p. 329. 

See, generally, Wehberg, “‘Das Deutsche Volk und der Vélkerbund,” in Les Origines et 
L’Oeuvre de la Société des Nations, I, 440. 
* 155 Parliamentary Debates, Commons, pp. 1638-9. 
* New York Times of July 8, 1923. 
*7 International Labor Conference, First Annual Meeting, 1919, pp. 21, 26. 
* Official Journal, 1920, p. 444. 
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Government had communicated thirty-six treaties for registration. Ger- 
many has also been represented at various conferences held under the aus- 
pices of the League, including the Brussels Financial Conference of 1920, the 
Aaland Islands Neutralization Conference of 1921, the Barcelona Transit 
Conference of 1921, the Conference on Traffic in Women and Children in 
1921, the European Health Conference at Warsaw in 1922, the Customs 
Formalities Conference in 1923 and the Conference on Communications 
and Transit in 1923. The convention between Germany and Poland relating 
to Upper Silesia was elaborated under the presidency of a chairman ap- 
pointed by the Council of the League who had the casting vote.% Ger- 
mans have also sat on the Provisional Health Committee of the League 
of Nations, and there is a German member of the Permanent Health Com- 
mittee, and of the Advisory Committee on Traffic in Opium and other 
Dangerous Drugs. At one time there was a German member of the 
Committee on Intellectual Coédperation. 

20. The special position of the Hedjaz. Though a signatory to the Treaty 
of Versailles of June 28, 1919, the Hedjaz has not ratified that treaty and 
has never become a member of the League. An early list of mem- 
bers appearing in the Official Journal erroneously included the Hedjaz.!°° 
In 1920, the King of the Hedjaz appealed to the Council against the arrest 
and imprisonment by the French authorities of certain members of the Ad- 
ministrative Council of Lebanon. Since peace had not yet been concluded 
between Turkey and the Allied Powers, the Council decided that it had no 
competence to deal with the matter.’ 

In 1923, the Hedjaz Government addressed an inquiry to the British 
Foreign Office as to the method by which the Hedjaz might become a 
member of the League. 

21. The special position of Russia. The government set up in Russia 
after the second revolution of 1917 was not generally ‘‘recognized”’ by 
other Powers in 1918 and took no part in the Peace Conference at Paris.'? 
In 1920 the Council of the League decided to send a commission of inquiry 
to Russia, but the plan had to be given up on account of Russia’s hostile 
attitude. The Soviet Government did, however, codperate with the 
League’s High Commissioner in the work of repatriation of prisoners of 
war, and with the Epidemic Commission in its anti-epidemic campaign. 
Russia was also represented at the European Health Conference in Warsaw 
in 1922 called by Poland at the invitation of the League, and Russians have 
participated in some of the interchanges and conferences arranged by the 
Health Committee of the League. Russia also sent a representative to the 


99 Official Journal, 1922, p. 117. 100 Tbid., 1920, p. 299. 

101 Records of First Assembly, Plenary Meetings, p. 121. 

102 The treaties of separate peace between Russia and Germany, signed at Brest-Litovsk 
on March 3, 1918, were later abrogated. By Article 116 of the Treaty of Versailles, Ger- 
many ‘‘accepted” their abrogation. 
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preliminary Naval Conference in Rome in February, 1924, which prepared 
a draft convention for extending the principles of the Washington treaty 
for the limitation of naval armament to non-signatory states. In March, 
1924, the Russian Government, in a memorandum" commenting on the 
draft treaty of mutual assistance, reiterated its ‘negative point of view, 
frequently expressed, towards the League of Nations in its present form 
and as at present constituted.” 

22. Procedure for admission by the Assembly. The applications for ad- 
mission have in each instance been made before the actual convening of the 
Assembly which considered them. So that the agenda of each Assembly 
has made specific reference to them. The agenda has in each case referred 
to applications for admission in general, in order to leave open the 
possibility of considering applications which might be received after the 
Assembly meets. The application is always considered by one of the com- 
mittees.'% At the First Assembly, the fifth committee set up various 
sub-committees to deal with the applications, and each of these sub-commit- 
tees investigated the following questions with respect to each applicant :!% 

(a) Was its application for admission to the League in order? 

(b) Was the government applying for admission recognized de jure 
or de facto, and by which states? 

c) Was the applicant a nation with a stable government and settled 
frontiers? What were its size and its population? 

(d Was it fully self-governing? 

(e) What had been its conduct, including both acts and assurances, 
with regard to: (i) its international obligations; (ii) the prescrip- 
tions of the League as to armaments? 


When the committee report comes before the plenary Assembly, the 
question is put whether the state in question is to be admitted, not whether 
the report is to be adopted. On this question, a two-thirds vote is required 
for admission by Article 1 of the Covenant, and the vote is always by appel 
nominal. The First Assembly decided, however, that the heads of del- 
egations should reply ‘‘yes”’ or ‘‘no”’ from their seats, instead of going to 
the platform to deposit their voting tickets.’°’ On its admission, the rep- 
resentatives of the new member at once take their places in the Assembly." 

23. Juridical effect of membership. The question has arisen several 
times as to the legal effect of a state’s accepting membership in the League, 

13 C. 166. M.42. 1924. IX., C.T.A. 396. 

1% The fifth committee of the First Assembly, and the sixth committee of the Second, 
Third and Fourth Assemblies. 

10% Records of First Assembly, Committee Meetings, Vol. 2, p. 159. See also Fauchille, 
Traité de Droit international public, 8th ed., vol. 1, p. 332; Rougier, “L’Assemblée de la 
Société des Nations,’ 28 Revue Générale de Droit International Public, 197, 240. 

°° Rules of procedure, rule No. 20, Records of First Assembly, Plenary Meetings, p. 240. 

tecords of First Assembly, Plenary Meetings, pp. 570-1. 

‘°8 This of course pre-supposes the approval of the credentials of the representatives. Cf. 

Records of First Assembly, Plenary Meetings, pp. 641, 697. 
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so far as its relations with other states are concerned. How far is it thereby 
committed to dealing with other members as independent states? Or as 
the question was put at the First Assembly, ‘‘does such admission imply 
de jure recognition by every member of the League of Nations?’’!°? The 
question was referred to a Committee of International Jurists for an opinion. 
The jurists were divided in their opinions. ‘‘One view held that admis- 
sion to the League involved the recognition of the state requesting admis- 
sion by all states members of the League; the other view was that it only 
entailed observation of the conditions expressly laid down by the Cove- 
nant.”""° In the subsequent debates on the subject in plenary meetings 
of the Assembly,'" several delegates upheld the view that it would be 
illogical for a state to vote for the admission of another state which it had 
not recognized de jure. No general resolution on the subject has been 
adopted by the Assembly, as yet. It would seem, however, that a vote 
of admission into the League implies some degree of “recognition’’ by 
the members of the League.'” 

23. Effective guarantees as to international obligations. The Covenant 
requires an admitted state to give effective guarantees of its sincere inten- 
tion to observe its international obligations.”” The history of this clause 
during its drafting by the League of Nations Commission of the Peace Con- 
ference does not indicate the precise purpose or meaning of the clause. In 
practice, this has not proved an onerous requirement for the states that have 
applied. In the case of Bulgaria, however, the committee examined care- 
fully the question whether the Bulgarian Government had loyally carried 
out the Treaty of Neuilly-sur-Seine. The Conference of Ambassadors was 
requested to supply information on this point, and the replies were printed 
as appendices to the report of the fifth committee concerning admission.‘ 
Hungary was admitted upon the solemn undertaking of the Hungarian 
delegate that Hungary would observe her international engagements, even 
though the military clauses of the Treaty of Trianon had been only par- 
tially carried out.! This action was taken after a speech by the Czecho- 
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119 Thid., p. 160. 
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(3 ser.), p. 320. 
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Slovak delegate pointing out the failure of Hungary to protect the Jewish 
minority; but even the Czecho-Slovak delegate voted in favor of admis- 
sion,"!® 

24. Regulations as toarmaments. The Covenant envisages the acceptance 
by each new member of ‘‘such regulations as may be prescribed by the 
League in regard to its military, naval and air forces and armaments.”’ In 
the case of each applicant, the Permanent Advisory Commission on Military, 
Naval and Air Questions and the Assembly committee have made some inves- 
tigation with a view to making this prescription. In the case of some of the 
states applying for admission, this examination was rather perfunctory; a 
statement on the part of the representatives of the applying state was 
accepted as sufficient, for instance, in the case of Albania."® In other cases, 
those of Finland, Esthonia, Latvia and Lithuania, for instance, their military 
and naval programs were submitted for approval to the Permanent Advisory 
Commission on Military, Naval and Air Questions.’ In the cases of Costa 
Rica and Luxemburg, the report of the committee simply includes a state- 
ment of the size of the military forces of these countries.“ The examina- 
tion was more rigorous in the case of certain ex-belligerent states. As 
regards Austria, it was ascertained that her military forces had been reduced 
even below the figure allowed by the Treaty of St. Germain, so that the 
report was favorable to admission in spite of the fact that all the military 
and air clauses of that treaty had not been fulfilled."® The case of Bulgaria 
gave rise to an extensive debate and a special investigation. Some of Bul- 
garia’s neighbors and enemies in the late war opposed her admission, and 
alleged failure on her part to carry out the military and other clauses of the 
Treaty of Neuilly.“° The committee made inquiries of the Conference of 
Ambassadors and of the Allied Military Committee in Paris, and only on 
the basis of the information, in the main favorable, which was thus furnished, 
did the committee report in favor of Bulgaria’s admission. In the case of 
Hungary this precedent was followed; that is, information was asked for 
from the Allied Military Committee at Versailles regarding Hungary’s 
execution of the military clauses of the Treaty of Trianon. It was found 
that these clauses had been only partially executed, but after receiving a 
solemn undertaking from the Hungarian representative the committee 
nevertheless reported in favor of admission.’ As to Ireland, the opinion of 
the Permanent Advisory Commission on Military, Naval and Air Questions 
approving Ireland’s military program forms part of the report of the com- 
118 Records of Third Assembly, Plenary Meetings, Vol. 1, pp. 115-117. 
6 Records of First Assembly, Committee Meetings, Vol. 2, p. 214. 
17 Tbid., pp. 223, 231-2; Records of Second Assembly, Plenary Meetings, pp. 334-339. 
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19 Thid., pp. 166, 218. 
20 Tbid., pp. 168-171, 176-183, 193-194. 
121 Thid., pp. 233-238. 
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mittee in favor of admission.’ The report in favor of the admission of 
Abyssinia '* contains the declaration that ‘‘the Abyssinian Government is 
prepared to accept the conditions laid down in Article 1 of the Covenant and 
to carry out all obligations incumbent upon members of the League of 
Nations,”’ as well as another declaration undertaking to conform to the 
principles of the Convention and Protocol of St. Germain in regard to the 
importation of arms and ammunition. The opinion of the Permanent 
Advisory Commission on Military, Naval and Air Questions regarding 
Abyssinia’s military forces was obtained before she was admitted, 
also. 

25. Guarantees as to slavery. Before being admitted to membership, 
Abyssinia was required to sign a declaration adhering to the provisions 
of the Convention of St. Germain of September 10, 1919, concerning 
slavery. 

26. Guarantees as to protection of minorities. Guarantees as to the protec- 
tion of minorities were required from a number of states before they were 
admitted to the League. Austria, Bulgaria, and Hungary were already 
bound by the minorities clauses of their respective treaties with the Allied 
Powers. In the cases of Costa Rica, Luxemburg, Ireland and Abyssinia, 
no guarantees regarding minorities were required. The delegate of Finland, 
on the other hand, made a statement in a letter to Lord Robert Cecil that 
he was convinced that his government would take steps to effect the requisite 
reforms if the Council should find that the existing laws did not provide for 
the protection of minorities as required by the League.'** The delegates 
of Esthonia, Latvia and Lithuania were required to sign identical declara- 
tions as follows: 


The Esthonian [or Latvian, or Lithuanian] Government declares 
that it is willing to adhere to the recommendation adopted by the 
Assembly of the League of Nations on December 15, 1920, and is pre- 
pared to enter into negotiations with the Council of the League in 
order to determine the extent of, and the methods of carrying out, 
its international obligations for the protection of minorities.!” 


123 Records of Fourth Assembly, Plenary Meetings, p. 166. Article VIII of the Articles 
of Agreement for a Treaty between Great Britain and Ireland, of December 6, 1921, reads 
as follows: “With a view to securing the observance of the principle of international 
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population of Ireland bears to the population of Great Britain.” British Parliamentary 
Papers, 1921, Cmd. 1560. 
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A year after Albania’s admission to the League, at the fourteenth session 
of the Council, the Albanian delegate signed a declaration™*® containing 
stipulations for the protection of minorities. This action was taken in 
reference to the recommendation'®® of the First Assembly with regard to 
the protection of minorities in Albania. 

28. Withdrawal from membership. Article 1 of the Covenant provides 
that any member ‘‘may, after two years’ notice of its intention so to do, 
withdraw from the League, provided that all its international obligations 
and all its obligations under this Covenant shall have been fulfilled at the 
time of its withdrawal.’’ The provision of the Covenant does not state to 
whom the notice must be given; presumably, it must be to other members 
of the League, though it is to be expected that the machinery of the League 
would be used to thisend. Nor does the Covenant state who is to determine 
whether a member has fulfilled all of its obligations. It has been claimed 
that the Council would perform this function and could thus easily thwart 
any withdrawal.° A reservation on the subject was debated extensively 
in the United States Senate.'* 

Article 26 of the Covenant provides indirectly for another method of 
withdrawal. According to this article, no amendment to the Covenant 
‘shall bind any member of the League which signifies its dissent therefrom, 
but in that case it shall cease to be a member of the League.”’ As nothing is 
said in this article about a time limit, a member signifying dissent to an 
amendment would probably cease to be a member at once. 

No member has withdrawn from the League in accordance with these pro- 
visions. In 1922, Honduras took certain steps for notifying her intention to 
withdraw, but this notice was never effected. 

The Argentine delegation to the First Assembly in 1920 withdrew from 
the meetings of the Assembly for reasons explained in a letter addressed to 
the President of the Assembly."* These reasons had to do with the recep- 
tion accorded by the Assembly to proposals made by the Argentine delega- 
tion for amending the Covenant. But the delegation went no further than 
to state to the President that it considered its ‘“‘mission at an end,” and 
Argentine continues to be a member of the League. In that capacity, 
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Argentine was represented at a meeting of the Governing Body of the 
International Labor Office at Stockholm in July, 1921.'* 

Sir Frederick Pollock has wisely observed * that the withdrawal clause 
‘does not seem very likely to be acted upon; if the League were to break up 
it would break in a different fashion, and so long as it holds firm one can 
hardly conceive what should make it desirable for any one state to secede.”’ 

29. Universality of the League of Nations. President Wilson’s conception 
of a ‘‘general association of Nations’’, embodied in the Fourteen Points in 
his address to Congress on January 8, 1918, would seem to have envisaged a 
universal League of Nations. Various articles of the Covenant, notably 
articles 23 and 24 seem to be based on a premise of universality.’ But the 
admission procedure of the Covenant is not automatic. In 1920, the 
Argentine delegation proposed to the first Assembly that ‘‘all sovereign 
states recognized by the community of nations be admitted to join the 
League of Nations in such a manner that if they do not become members 
of the League this can only be the result of a voluntary decision on their 
part”’;'%° but this proposal was not favorably received, for it was thought 
to “‘répondre imparfaitement aux circonstances mondiales actuelles.”’ 


133 Record of International Labor Conference, Third Session, Geneva, 1921, p. 882. 
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THE FEDERAL CONVENTION 


The section of the Constitution dealing with the treaty-making power was 
the result of extended discussion and consideration. In the so-called 
Virginia Plan presented on May 29, 1787, by Edmund Randolph, there is 
no mention of the subject of treaties, the inference being that he assumed 
that Congress, as the treaty-making power under the Confederation, would 
continue to exercise the same powers under the Constitution.! 

The first mention of the treaty-making power occurs in the New Jersey 
plan presented on June 15 by Mr. Paterson.? In Article Five of this project 
provision is made for a supreme court to have jurisdiction “in all cases in 
which foreigners may be interested,’’ and ‘“‘in the construction of any treaty 
or treaties, or which may arise on any of the Acts for regulations of trade.” 
In Article Six it is also provided that all ‘“‘ Acts of the United States in Con- 
gress made by virtue and in pursuance of the powers hereby and by the 
articles of confederation vested in them, and all Treaties made and ratified 
under the authority of the United States shall be the supreme law of the 
respective States so far forth as those Acts or Treaties shall relate to the 
said States or their Citizens, and that the Judiciary of the several States 
shall be bound in their decisions.”’ 

On July 26, the convention adjourned until August 6, entrusting to the 
Committee of Detail the task of preparing a constitution along the lines of 
the resolutions so far adopted by the convention.2 On August 6, the Com- 
mittee of Detail reported its draft of a constitution, the first section of 
Article Nine reading as follows: ‘‘ The Senate of the United States shall have 
power to make treaties, and to appoint Ambassadors, and Judges of the 
Supreme Court.’’* On August 23, this provision came before the conven- 
tion for discussion and Mr. Madison promptly “observed that the Senate 
represented the States alone, and that for this as well as other obvious rea- 
sons it was proper that the President should be an agent in Treaties.” ® 

Sut no agreement could be reached on this point, so on August 31, ‘“‘it 
was agreed to refer such parts of the Constitution as have been postponed 

to a Committee of a member from each State.”’® On September 4, 

1 The Records of the Federal Convention of 1787, ed. by Max Farrand (New Haven, 1911), 
pp. 17-23. 

 Ibid., p. 242. 

3 Farrand, op. cit., Vol. II, p. 118. 4‘ Tbid., p. 183. 
5 Ibid., p. 392. 6 Tbid., p. 481. 
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this committee presented its report, which, with regard to the treaty-making 
power, was decidedly novel. Up to this time the Senate had been regarded 
as the chief factor in the treaty-making power, and there were several in- 
fluences that led the members of the convention at first to favor the Senate 
rather than the Executive. The more important of these were: (1) ‘‘ Fear 
of the autocratic power which might result from placing this important 
function in the hands of one man; (2) a desire to depart from English prece- 
dent; (3) the force of practice under the preceding régime, when, for lack of 
a president, the Continental and Confederate Congresses had directed the 
foreign relations of the country, including the work of treaty making; and 
(4) the feeling that since the states were prohibited from making treaties, 
some compensation should be granted them by giving this power to their 
representatives in the upper house, thereby protecting them against injury 
at the hands of the federal government in its control over foreign relations.” 7 

As the convention had progressed with its work the strength of these in- 
fluences in favor of the Senate waned, and in the report of September 4, the 
treaty-making power was outlined as follows: ‘‘The President by and with 
the Advice and Consent of the Senate shall have power to make Treaties.”’ * 
On September 7, this section came up for discussion, and Mr. Wilson, of 
Pennsylvania, “moved to add, after the word ‘Senate’ the words ‘and House 
of Representatives.’ As treaties he said are to have the operation of laws, 
they ought to have the sanction of laws also. The circumstance of secrecy 
in the business of treaties formed the only objection; but this he thought, so 
far as it was inconsistent with obtaining the Legislative sanction, was out- 
weighed by the necessity of the latter. 

“Mr. Sherman thought the only question that could be made was whether 
the power could be safely trusted to the Senate. He thought it could; and 
that the necessity of secrecy in the case of treaties forbade a reference of 
them to the whole Legislature.’”” Mr. Wilson’s motion was defeated, only 
Pennsylvania voting aye.® 

On September 8, the whole clause relative to the treaty-making power 
was discussed for the last time, and a Committee on Style was appointed 
“to revise . . . and arrange the articles which had been agreed to by 
the House.’’ On September 17, this committee reported a draft of a con- 
stitution which was substantially adopted, and on September 17, the con- 
vention formally adjourned.” 


THE SENATE AND TREATIES, 1789-1817 


It was the expectation of the framers of the Constitution that the Senate 
should act as an executive council for the purpose of consulting with the 


7 Mathews, John M., The Conduct of American Foreign Relations (N. Y. 1922), p. 121 
§ Farrand, op. cit., Vol. II, p. 498. 

9 Jbid., Vol. II, p. 538. 

Ibid., op. cit., Vol. II, pp. 547, 582, 648, 649. 
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President relative to appointments to office and the negotiation of treaties." 
There is, however, a striking difference in the phraseology of the Constitu- 
tion with regard to these two instances of cooperation. In the matter of 
appointments, the provision reads that ‘“‘he shall nominate, and by and with 
the Advice and Consent of the Senate, shall appoint,” etc. The necessary 
implication in this case is that the President has the sole right of nomination, 
and that the advice and consent of the Senate have reference only to the 
confirmation of the nomination thus made. But in the case of the negotia- 
tion of treaties it is specifically provided that the President “‘shall have 
power, by and with the advice and consent of the Senate, to make treaties, 
provided two-thirds of the Senators present concur.”’ This language is 
significant. ‘‘It does not say that the President shall negotiate, and by 
and with the advice and consent of the Senate shall ratify, treaties; the 
advice and consent of the Senate apparently operate upon the whole process 
of treaty making, including negotiation and ratification.” 

John Jay, however, in his contemporary exposition of this clause, does 
not appear to have believed that the Senate should, in the actual business of 
negotiating treaties, have an equal and coordinate share with the President. 
In Number 64 of the Federalist he discusses this clause as follows: 


It seldom happens that in the negotiation of treaties, of whatever 
nature, but that perfect secrecy and immediate dispatch are sometimes 
requisite. There are cases where the most useful intelligence may be 
obtained, if the persons possessing it can be relieved from apprehensions 
of discovery. Those apprehensions will operate on those persons 
whether they are actuated by mercenary or friendly motives; and there 
doubtless are many of both descriptions, who would rely on the secrecy 
of the President, but who would not confide in that of the Senate, and 
still less in that of alarge popular Assembly. The convention have done 
well, therefore, in so disposing of the power of making treaties, that 
although the President must, in forming them act by the advice and 
consent of the Senate, yet he will be able to manage the business of 
intelligence in such a manner as prudence may suggest." 


Jay’s exposition of the treaty-making clause by no means received uni- 
versal acceptance. In the debate in the Senate in July, 1789, relative to 
the removal power of the President, the share that the Senate was supposed 
to take in the actual negotiation of treaties was clearly set forth in the re- 
marks of Pierce Butler, a delegate to the Federal Convention, and in 1789 
representing South Carolina in the Senate. These remarks, preserved in 
the Diary of John Adams, are only fragmentary, and are as follows: 
“In treaties, all powers not expressly given, are reserved. Treaties to 


"Mathews, J. M., op. cit., p. 133; Kerr, Clara H., The Origin and Development of the 
U.S. Senate, p. 137. 

2 Tbid., op. cit., p. 133, also Lodge, H. C., A Fighting Frigate and Other Essays and 
Addresses, pp. 231-232. 
8 Page 403 (Lodge ed. N. Y. 1889). 
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be gone over, clause by clause, by the President and Senate together, and 
modelled.” 

The treaty-making functions of the Senate as outlined by Pierce Butler 
appear to have been regarded as the accepted rule at the beginning of Wash- 
ington’s administration. This is evidenced by the intimate connection which 
existed for a time between the President and the Senate in the matter of 
negotiating treaties. The first foreign treaty laid before the Senate for its 
advice and consent was the consular convention with France, November 14, 
1788. This treaty was laid before the Senate on June 11, 1789, for its 
“consideration and advice.”’ On July 21, John Jay, who had the office of 
Secretary of Foreign Affairs under the Confederation at the time of the 
signature of the treaty, was requested to appear before the Senate and make 
the ‘‘necessary explanations.”’ On the following day he complied with the 
request of the Senate and advised that the treaty be ratified. On July 29, 
after due consideration, the Senate unanimously consented to the ratification 
of the treaty. 

There is an interesting point involved in the ratification of this consular 
convention. On July 22, after Jay had finished his explanations to the 
Senate, that body passed the following resolution: 

Resolved, That the Secretary of Foreign Affairs, under the former 
Congress, be requested to peruse the said Convention, and to give his 
opinion how far he conceives the faith of the United States to be engaged, 
either by former agreed stipulations, or negotiations entered into by our 
Minister at the Court of Versailles, to ratify in its present sense or form, 
the Convention now referred to the Senate. 


In Jay’s written reply which he submitted five days later to the Senate, 
he recommended ratification. This recommendation he based upon two 
grounds: first, that the treaty was negotiated in accordance with the instruc- 
tions given, thus obligating the contracting nations to ratify it; second, that 
the Continental Congress had promised to ratify a consular convention with 
France that should contain certain provisions. These provisions had been 
incorporated in the present treaty." 

In the ratification of this consular convention with France because of the 
alleged obligation of a state to adhere to a treaty that had been negotiated 
in accordance with instructions, the United States was following the princi- 
ples of international law as then understood and accepted.'’ If during the 
course of the negotiation of treaties the President had continued to ask the 
advice of the Senate, then the right of the United States to amend or alter 
conventions that had been drafted in conformity with definite instructions 
would have been certainly questionable. The power of the Senate to amend 


144 Adams, John, Works (ed. by C. F. Adams, Boston 1851), Vol. III, p. 409. 
18 Executive Journal, Vol. I, pp. 5, 7, 9. 


16 Tbid., Vol. I, pp. 7-8. 
17 Moore, J. B., Digest of International Law, Vol. V, pp. 184-202. 
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at will would probably not have reached its present development. But 
when active cooperation with the Senate during the actual process of 
treaty making ceased to be resorted to by Presidents, and when their sanction 
was sought only after the treaty had been negotiated, then the Senate’s 
right of amendment or rejection became of increasing importance.'® 

The close cooperation which at first existed between the Executive and 
the Senate during the actual negotiation of treaties is well exemplified in 
the convention concluded with the Creek Indians in 1789. In the early 
months of the first national administration it had naturally been assumed 
that the President would personally consult with the Senate with regard to 
nominations and treaties. In view of this contingency, the members of the 
Senate thought it advisable to formulate certain rules to govern such con- 
sultations, so on August 6, Mr. Izard, Mr. King, and Mr. Carroll were ap- 
pointed as a committee ‘‘to wait on the President of the United States, and 
confer with him on the mode of communication proper to be pursued be- 
tween him and the Senate, in the formation of treaties, and making appoint- 
ments to offices.’’” 

On August 8 and 10, this committee formally consulted with the Presi- 
dent, who freely expressed his sentiments. At the conference on August 8, 
Washington remarked that ‘“‘in all matters respecting Treaties, oral com- 
munications seem indispensably necessary; because in these a variety of 
matters are contained, all of which not only require consideration, but some 
of them may undergo much discussion; to do which by written communica- 
tion would be tedious without being satisfactory.”’ At the conference on 
August 10, Washington expressed himself as follows: 


The President has the power, by and with the advice and consent of 
the Senate, to make treaties and to appoint officers. The Senate, when 
this power is exercised, is evidently a council only to the President, how- 
ever its concurrence may be to his acts. It seems incident to this rela- 
tion between them, that not only the time, but the place and manner of 
consultation, should be with the President. It is probable that the 
place may vary. The indisposition or inclination of the President may 
require, that the Senate should be summoned to the President’s house. 
Whenever the government shall have buildings of its own, an executive 
chamber will no doubt be provided, where the Senate will generally 
attend the President. It is not impossible that the place may be made 
to depend in some degree on the nature of the business. . . . In 
treaties, the agency is perhaps as much of a legislative nature, and the 
business may possibly be referred to their deliberations in their legisla- 
tive chamber. 

The manner of consultation may also vary. The indisposi- 
tion of the President may supersede the mere question of conveniency. 
The inclination or ideas of different Presidents may be different. The 


*® Hayden, Ralston, The Senate and Treaties, 1789-1817 (N. Y. 1920), p. 10. 
® Executive Journal, Vol. I, p. 16; Crandall, S. B., Treaties, Their Making and Enforce- 
ment (Washington, D. C. 1916), pp. 67-68. 
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opinion, both of President and Senators, as to the proper manner, may 
be changed by experience. In some kinds of business it may be found 
best for the President to make his propositions orally and in person, in 
others by a written message. . . . In other cases, again, as in 
treaties of a complicated nature, it may happen, that he will send his 
propositions in writing, and consult the Senate in person after time shall 
have been allowed for consideration. Many other varieties may be 
suggested as to the mode by practice. 


He then suggested that: 

The Senate should accommodate their rules to the uncertainty of the 
particular mode and place, that may be preferred, providing for the 
reception of either oral or written propositions, and for giving their 
consent and advice in either the presence or absence of the President, 
leaving him free to use the mode and place that may be found most 
eligible and accordant with other business, which may be before him at 
the time.” 


The Senate concurred in these views of the President, and on August 21, 
1789, a resolution was adopted which made provision for conferences with 
the Executive. On this very day, shortly after the Senate had adopted its 
rules of procedure, the following message was received from the President: ”! 

Gentlemen of the Senate: 
The President of the United States will meet the Senate, in the Senate 
Chamber, at half past eleven o’clock, to-morrow, to advise with them 


on the terms of the treaty to be negotiated with the southern Indians. 
(Signed) Go. WASHINGTON. 


On the following day the President made his personal appearance on the 
floor of the Senate Chamber with reference to the negotiation of treaties. 
There is little in the formal pages of the Executive Journal to indicate the 
success of this method of conducting American foreign relations, but fortu- 
nately we have the colorful account set forth in the famous diary of Senator 
William Maclay of Pennsylvania. It is evident from the pages of this inti- 
mate source that this first presidential appearance produced in the Senate 
Chamber a decidely uncomfortable atmosphere, one certainly not calculated 
to promote easy and harmonious relations between the two agencies of the 
treaty-making power. The account in Maclay is as follows: 

August 22d, Saturday.—Senate met, and went on the Coasting bill. 
The doorkeeper soon told us of the arrival of the President. The Presi- 
dent was introduced, and took our Vice-President’s chair. He rose and 
told us bluntly that he had called on us for our advice and consent to 
some propositions respecting the treaty to be held with the Southern 
Indians. Said he had brought General Knox with him, who was well 
acquainted with the business. He then turned to General Knox, who 
was seated on the left of the chair. General Knox handed him a paper, 


20 The Writings of George Washington, edited by W. C. Ford (N. Y. 1891), Vol. XI, pp. 
417-419. 
1 Executive Journal, Vol. I, p. 20. 
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which he handed to the President of the Senate, who was seated on a 
chair on the floor to his right. Our Vice-President hurried over the 
paper. Carriages were driving past, and such a noise, I could tell it was 
something about ‘‘Indians,’’ but was not master of one sentence of it. 
Signs were made to the doorkeeper to shut down the sashes. Seven 
heads, as we have since learned, were stated at the end of the paper 
which the Senate were to give their advice to. They were so framed 
that this could not be done by ayeorno. .. . 

Mr. Morrisrose. Said the noise of carriages had been so great that he 
really could not say that he had heard the body of the paper which had 
been read, and prayed that it might be read again. It wassoread. It 
was no sooner read than our Vice-President immediately read the first 
head over again, and put the question: Do you advise and consent, ete? 
There was a dead pause. Mr. Morris whispered to me, “ We will see 
who will venture to break silence first.’”” Our Vice-President was pro- 
ceeding, ‘‘As many as—”’ 

I rose reluctantly. . . . Mr. President: The paper which you 
have now read to us appears to have for its basis sundry treaties and 
public transactions between the Southern Indians and the United States 
and the States of Georgia, North Carolina, and South Carolina. The 
business is new to the Senate. It is of importance. It is our duty to 
inform ourselves as well as possible on the subject. I therefore call fora 
reading of the treaties and other documents alluded to in the paper 
before us. 

I cast an eye at the President of the United States. I saw he wore an 


aspect of stern displeasure. . . . I had at an early stage of the 
business whispered to Mr. Morris that I thought the best way to con- 
duct the business was to have all the paperscommitted. . . . Mr. 


Morris hastily rose and moved that the papers communicated to the 
Senate by the President of the United States should be referred to a 
committee of five, to report as soon as might be on them. He was 
seconded by Mr. Gunn. 

Mr. Butler rose, made a lengthy speech against commitment; said we 
were acting asacouncil. Nocouncil ever committed anything. Com- 
mittees were an improper mode of doing business; it threw business out 
of the hands of the many into the hands of the few, etc. 

I rose and supported the mode of doing business by committees; that 
committees were used in all public deliberative bodies, etc. 

. As I sat down, the President of the United States started up 
in a violent fret. ‘‘This defeats every purpose of my coming here,” 
were the first words that he said. He then went on that he had brought 
his Secretary of War with him to give every necessary information; that 


the Secretary knew all about the business. . . . He cooled, how- 
ever, by degrees. Said he had no objection to putting off this matter 
until Monday. . . . Heroseasecondtime. . . . We waited 


for him to withdraw. He did so with a discontented air. 


On the following Monday, August 24, 1789, Washington again personally 
consulted the Senate with reference to this treaty with the Creek Indians. 
On this occasion he “wore a different aspect,’’ and manifested ‘‘a spirit of 
accommodation.”” Mr. Maclay once again voiced his objections to certain 
clauses, ‘‘ yet a shamefacedness, or I know not what, flowing from the presence 
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of the President, kept everybody silent.’”’ The ‘old treaties with the Creeks, 
Choctaws, and Chicasaws, were made the basis of future treaty, though 
none of them were read to us nor a single principle of them explained (but 
it was late). The twenty thousand dollars applied to this treaty, if neces- 
sary. This closed the business. The President of the United States with- 
drew, and the Senate adjourned.” ” 

The importance of this treaty with the Creek Indians lies in the fact that 
the President, following what he believed to be the spirit of the Constitution, 
endeavored to act in conjunction with the Senate in the actual negotiation 
of treaties. The evident embarrassment which his presence in the Senate 
chamber created, induced him to abandon further personal consultation with 
the assembled Senate. 

But although Washington soon abandoned the practice of personal con- 
sultation with the Senate, he continued for some time to solicit the advice of 
the Senate previous to, or during the actual negotiation of treaties. Since 
the ratification of the treaty of 1783 the United States had been constantly 
at odds with Great Britain, one of the points at issue being the exact deter- 
mination of the northeast boundary line. After the organization of the 
national government in 1789, Washington was particularly anxious to com- 
pose these difficulties, so on February 9, 1790, he requested the advice of the 
Senate in the following message: 


Gentlemen of the Senate: 

You will perceive from the papers herewith delivered, and which are 
enumerated in the annexed list, that a difference subsists between 
Great Britain and the United States, relative to the boundary line 
between our Eastern and their territories. 7 

In my opinion it is desirable that all questions between this and other 
nations, be speedily and amicably settled; and in this instance I think 
it advisable to postpone any negotiations on the subject, until I shall be 
informed of the result of your deliberations, and receive your advice as 
to the propositions most proper to be offered on the part of the United 
States. 


In accordance with the President’s request, the Senate, on March 24, 
1790, advised “that effectual measures should be taken, as soon as con- 
veniently may be, to settle all disputes with the crown of Great Britain 
relative to that line.” 

Washington took no immediate notice of this advice on the part of the 
Senate, but as affairs did not mend, on October 7, 1790, he had a conference 
with Hamilton and John Jay, during the course of which they discussed the 
question of sending an informal mission to England to secure some sort of an 
accommodation. At the suggestion of Hamilton, the President finally 


#2 Journal of William Maclay (edited by E. 8. Maclay, N. Y., 1890), pp. 128-132. 
23 Executive Journal, Vol. I, pp. 36-37, 42. 
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decided to entrust the matter to Gouverneur Morris, who was then in France 
attending to some private business.*4 

The Morris mission, however, was an utter failure, and as the United 
States seemed about to drift into war with Great Britain, a last effort was 
made to avert such a contingency.* Once again the Senate took action, 
this time informally. A dominant little group cormposed of Oliver Ells- 
worth, George Cabot, Rufus King, Caleb Strong, and Robert Morris, to- 
gether with Alexander Hamilton, then Secretary of the Treasury, in March, 
1794, began to exert all possible influence upon Washington to appoint a 
special mission to England.** This senatorial group at first favored Hamil- 
ton for this difficult position, but in an interview with Ellsworth on March 
10, Washington suggested that inasmuch as Hamilton did not possess the 
popular confidence his appointment might be inexpedient.” On April 14, 
1794, Hamilton addressed a long letter to Washington in which he urged the 
appointment of Jay.** On April 16 Washington sent a message to the Senate 
nominating Jay as envoy extraordinary, and a spirited opposition immedi- 
ately became manifest. On April 17 the following important resolution 
was introduced: ‘‘That previous to going into the consideration of the 
nomination of a special Envoy to the Court of Great Britain, the President 
of the United States be requested to inform the Senate of the whole business 
with which the proposed Envoy is to be charged.”’ *° 

This resolution, which would have associated the entire Senate with the 
President in the actual negotiation of the treaty, was defeated, and only 
those members who were favorable to the mission were consulted by the ad- 
ministration.*“° The question of instructions now arose, and on April 21 
Rufus King, Oliver Ellsworth, George Cabot, and Alexander Hamilton had a 
conference during which “all agreed that as the President might give the 
instructions without consulting the Senate, it would be most advisable so to 
conduct the business, and that the Treaty, if any should be formed, should be 
signed subject to the approbation of the Senate.’”’ * 

The instructions as finally drawn were in a large part the handiwork of 
Hamilton himself, with but ‘‘ minor additions made by Randolph, Jefferson’s 
successor, as Secretary of State.”’ But ‘to that part of the instructions 


* Diary of George Washington, 1789-1791 (ed. by B. J. Lossing, N. Y. 1860), pp. 13-15, 
19, 

2 Bemis, Samuel F., Jay’s Treaty (N. Y. 1923), pp. 47-62. 

2° Brown, W. G., Life of Oliver Ellsworth (N. Y. 1905), pp. 211-214; Hamilton, J. C., 
History of the Republic of the U. 8. of America (N. Y. 1860), Vol. V, pp. eviii, civ; Lodge, 
H. C., Life and Letters of George Cabot (Beston, 1877), Chaps. III, IV. 

27 King, Charles R., Life and Correspondence of Rufus King (N. Y. 1894), Vol. I, pp. 517- 
519. 
28 Hamilton, John C., op. cit., Vol. 5, pp. 544-545. 
29 Executive Journal, Vol. I, pp. 150-152. 
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purely the ideas of Randolph, Jay paid little serious attention.” ** On May 
6, the instructions were handed to Jay, and on May 12, 1794, he embarked 
for England. 

On November 19, 1794, the Jay Treaty was signed, and on March 7, 1795, 
it was placed in the hands of President Washington. The opposition that 
had contested Jay’s nomination, once more showed open hostility. In the 
negotiation of previous treaties the Senate had been consulted as a council of 
advice, either in person or by message. Thus by special messages of August 
4, 1790, August 11, 1790, January 18, 1792, and March 23, 1792, Washington 
sought the advice of the Senate relative to the conclusion of treaties with 
certain Indian tribes; and upon each occasion the advice and consent of the 
Senate was formally voted.* 

On April 1, 1792, Jefferson, in a written communication, informed Wash- 
ington that inasmuch as the approbation of the Senate was necessary with 
reference to the validation of a treaty, it would be wise to consult that body 
before opening negotiations with Algiers.** Washington promptly accepted 
this advice, and in a message of May 8, 1792, he inquired of the Senate 
whether it would approve a treaty with Algiers for the payment of certain 
sums for the ransom of American captives.” On January 11, 1792, Wash- 
ington sent to the Senate the nominations of William Carmichael, and 
William Short as commissioners plenipotentiary to negotiate a treaty with 
Spain with reference to the free navigation of the Mississippi. As an ex- 
planation of his course in sending these nominations Washington also sent a 
report from Jefferson, Secretary of State, stressing the importance of this 
mission, and setting forth the reason for its despatch.* 

The Senate confirmed these nominations on January 24, but owing to 
Washington’s wishes, additional instructions were given these plenipoten- 
tiaries to extend the negotiations to certain commercial matters. Jefferson, 
in submitting to Washington additional instructions of this nature, observed 
that he believed that they also should be submitted to the Senate for ap- 
proval.*’ These instructions, therefore, were on March 7, sent to the Senate 
by President Washington, who inquired whether that body would ‘advise 
and consent to the extension of the powers of the Commissioners, as pro- 
posed, and to ratification of a treaty which shall conform to those instruc- 
tions, should they enter into such a one with that Court.’”’ On March 
16, the Senate formally resolved “that they advise and consent to the 
extension of the powers of the Commissioners, as proposed, and that they 
will advise and consent to the ratification of such treaty as the said Com- 
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missioners shall enter into with the Court of Spain, in conformity to those 
instructions.”’ *8 

On June 8, 1795, the President placed the Jay Treaty before the Senate, 
and the struggle for ratification began. On June 22, 1795, Burr, as the 
leader of the opposition, introduced the following resolution: ‘‘That the 
further consideration of the treaty concluded at London, the 19th of Novem- 
ber, 1794, be postponed, and that it be recommended to the President of the 
United States, to proceed without delay to further friendly negotiations 
with his Britannic Majesty, in order to effect alterations in the said treaty, 
in the following particulars.””’ Then followed some seven proposed amend- 
ments.* 

On June 23 Burr’s resolution was defeated by a vote of 20 to 10, and 
the whole course of the treaty-making power was probably changed. The 
resolution itself was in perfect accord with the theory of the relation between 
the two agencies of the treaty-making power. As already mentioned, it 
had been the practice of the Executive to consult with the Senate prior to 
the negotiation of treaties, and had the Senate taken favorable action upon 
Burr’s resolution, “Washington might well have considered such an act as 
notice, that in the future, the Senate would expect to participate in the 
determination of the conditions under which a proposed treaty would be 
signed; at the very least it would have suggested forcibly the expediency of 
always consulting them before opening negotiations.” *° 

On June 24, 1795, the Senate agreed to a resolution advising and consent- 
ing to ratification on condition that ‘‘there be added to the said treaty an 
article whereby it shall be agreed to suspend the operation of so much of 
the 12th article, as respects the trade which his said Majesty thereby con- 
sents may be carried on, between the United States and his islands in the 
West Indies.” ** This qualified consent to the Jay Treaty at first caused 
doubts in Washington’s mind as to whether the proposed new article to the 
Jay Treaty would have to be submitted to the Senate before the treaty 
could take effect. On June 29, Washington requested the written opinions 
of the heads of the departments on this subject, and Hamilton, though not 
at that time an officer of the government, was also asked to give his written 
advice.” 

Hamilton appears to have believed it necessary to submit this additional 
article to the Senate, but the Secretaries of State, War, and Treasury, 
together with the Attorney-General, agreed that such submission was 
unnecessary.“ Edmund Randolph, Secretary of State, in his written 


°8 Executive Journal, Vol. I, pp. 106, 115. 

39 Jbid., Vol. 1, pp. 178, 183-184. 

‘9 Hayden, Ralston, op. cit., pp. 79-80. 

“1 Executive Journal, Vol. I, pp. 186-187. 

© Writings of Washington (Ford edition), Vol. XIII, pp. 59, 60. 

*® Mss. Hamilton Papers, July 14, 1795; also Writings of Washington, Vol. XIII, p. 67. 
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opinion of July 12, 1795, argued strongly against resubmission. For his 
part he believed that the Senate “intended their resolution of the 24th of 
July, 1795, to be a final act; and that they do not expect the proposed 
article to be submitted to them before the treaty operates. . . . Inthis 
case they rely, that he [the President] will strictly follow their advice. If he 
ratifies without again consulting them, he undertakes for the accuracy with 
which that advice has been followed. If he ratifies what they did not agree 
to, their security consists in this; that the treaty will, for that cause, not be 
the Supreme Law of the Land.” * The suspension of the operation of the 
12th article was agreed to by the British Government, and the ratifications 
of the treaty were exchanged at London, October 28, 1795, without the 
resubmission of the article to the Senate.® 

An important feature of the action of the Senate with reference to the 
Jay Treaty lies in the fact that it was the first treaty to which the Senate 
advised an amendment, or more strictly, a reservation.“ If the Senate had 
been closely associated with the President during the actual process of 
negotiation, and had consented to definite instructions, it would have been 
much more difficult for them to have acted as an independent branch of the 
treaty-making power and to suggest alterations. With the Jay Treaty the 
Senate’s power of amendment passed from mere theory into actual practice, 
and the action taken at that time formed a most important precedent. 

The conduct of the negotiations leading to the Jay Treaty went a long way 
towards establishing a feeling of independence on the part of the Executive 
towards the Senate with reference to consulting them before negotiating 
a treaty. The Senate, however, was somewhat slow in admitting that any 
change had really taken place. Thus in 1806, when our relations with 
Great Britain were daily growing more strained, a very interesting discussion 
as to the treaty-making power developed out of the introduction of the 
following resolution: 


resolved, That the President of the United States be requested to 
demand and insist upon the restoration of the property of their citizens, 
captured and condemned on the pretext of its being employed in a trade 
with the enemies of Great Britain, prohibited in time of peace; and upon 
the indemnification of such American citizens, for their losses and 
damages sustained by these captures and condemnations; and to enter 
upon such arrangements with the British Government, on this and all 
other differences subsisting between the two nations, and particularly 
respecting the impressment of American seamen, as may be consistent 
with the honor and interests of the United States, and manifest their 
earnest desire to obtain for themselves, and their citizens, by amicable 
negotiations, that justice to which they are entitled. 


“ Mss. Washington Letter Book, Vol. 22, pp. 184-185. 
Malloy, Wm. M., Treaties, Conventions, etc. (Washington, 1910), p. 590. 
“ Wright, Quincy, Amendments and Reservations to the Treaty, Minnesota Law Review, 
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In the debate that followed all Senators agreed that the Senate would 
be within its constitutional rights in passing such a resolution, but many 
believed it to be inexpedient. Worthington thought that it would doubt- 
less ‘embarrass the executive in negotiating a treaty to settle our differ- 
ences,’ while Adair contended that the Senate should be satisfied with 
expressing its ‘opinion on the great principle of right and leave it alto- 
gether with our Chief Magistrate to enter into and point out the details.” 
Anderson, on the other hand, believed that the true meaning of the treaty- 
making clause in the Constitution was that “the advice should precede 
the making of the treaty, and that it was couched in the language in which 
we find it, for the purpose of obtaining the opinion of the Senate as to the 
principles upon which the treaty should be made.”’ Mitchell also remarked 
that “in questions touching our foreign relations, the Senators are declared 
by the supreme law of the land to be the President’s counsellors. In urgent 
and arduous cases it was not only allowable for them to exercise this right, 
but it was their duty to doso.’”’ On February 14, 1806, the resolution passed 
by a vote of 23 yeas to 7 nays, many of the Senators voting in favor of the 
resolution because they believed it would strengthen the hands of the 
President in the proposed negotiations.‘7 The overwhelming majority in 
favor of the resolution would appear to indicate that up to that time at 
least the Senate believed that it had a constitutional right to participate in 
every stage of the treaty-making power. 

In the course of the next decade, however, the members of the Senate 
came to think quite differently with reference to the independence of the 
Executive in the negotiation of treaties. On December 19, 1815, the Sen- 
ate advised and consented to the ratification of the treaty of commerce and 
navigation with Great Britain, signed July 3, 1815. Immediately after the 
Senate had advised ratification, Rufus King introduced a resolution which 
provided that the Senate ‘‘recommend to, and advise, the President of the 
United States to pursue further and friendly negotiations with his Britannic 
Majesty” for six enumerated purposes. On December 21, King intro- 
duced a revised list of subjects for negotiations with Great Britain, which 
was referred to the Committee on Foreign Affairs.*® 

On February 15, 1816, Mr. Bibb reported from the Committee of Foreign 
Affairs. In their report upon the King resolution the committee confined 
their remarks to the two following considerations: (1) whether there be 
any circumstances which call for the proposed advice; and (2) whether 
there would not be serious objections to the interference of the Senate in 
the direction of foreign relations. 

With reference to the first inquiry, the committee believed that the 
Executive had already made every possible effort to accomplish the objects 
enumerated in the King resolution, and that the proposed advice of the 


* Annals of Congress, 9th Cong. Ist sess., pp. 91, 96-97, 100-101, 105-107, 111. 
** Executive Journal, Vol. III, pp. 7-9. 
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Senate would in no way aid in the conduct of foreign relations. With 
reference to Senatorial advice the following statement was made: 

Is it probable that the proposed advice will aid his exertions? It can- 
not be presumed that he entertains any doubt concerning the opinion of 
the Senate with respect to the interests comprised in the motion, and 
that the committee do not preceive how the expression of solicitude on 
the part of the Senate in relation to the objects about which no difference 
of opinion exists can afford any aid whatever.*® 


In considering the second proposition whether there might be serious 
objections to the proposed Senatorial advice, the report continues: 


If it be true that the success of negotiations is greatly influenced by 
time and accidental circumstances, the importance to the negotiative 
authority of acquiring regular and secret intelligence cannot be doubted. 
The Senate does not possess the means of acquiring such intelligence. 
It does not manage the correspondence with our ministers abroad nor 
with foreign ministers here. . . . The President is the constitu- 
tional representative of the United States with regard to foreign nations. 
He manages our concerns with foreign nations and must necessarily be 
most competent to determine when, how, and upon what subjects 
negotiation may be urged with the greatest prospect of success. 

; . The Committee are therefore of the opinion that the reso- 
lution ought not to be adopted.*° 


THE SENATE AND TREATIES, 1817-1923 


The above statement of the Committee on Foreign Affairs relative to 
the treaty-making power exercised a ‘“ powerful influence”’ in establishing 
the principle of Executive independence in the negotiation of treaties.®! 
Since that time there have only been occasional attempts on the part of 
the Executive ‘‘to follow out the clear intention of the framers of the Con- 
stitution, in consulting the Senate prior to the opening of negotiations.’’ 

President Jackson, however, in a message to the Senate on May 6, 1830, 
reverted to the former practice of consulting the Senate prior to the open- 
ing of negotiations for a particular treaty. This message of May 6 had 
reference to a proposed treaty with the Choctaw Indians, and the following 
passages are full of interest: 

The accompanying propositions, in the form of a treaty, have been 
recently sent to me by special messenger from the Choctaw Nation of 
Indians, and since it was received a protest against it has been forwarded. 
Both evince a desire to cede to the United States all their country east 
of the Mississippi, and both are here submitted. 

, In settling the terms of such an agreement, I am disposed to 


‘9 Reports of the Senate Committee on Foreign Relations, 1789-1901, Vol. VIII, pp. 
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exercise the utmost liberality, and to concur in any which are consistent 
with the Constitution, and not incompatible with the interests of the 
United States and their duties to the Indians. Not being tenacious 
though, on the subject, I will most cheerfully adopt any modifications 
which, on a frank interchange of opinions, my Constitutional advisers 
may suggest and which I shall be satisfied are reconcilable with my 
official duties. 

To be possessed of the views of the Senate on this important 
and de licate branch of our future negotiations would enable the Presi- 
dent to act much more effectively in the exercise of his particular 
functions.™ 


On June 10, 1846, President Polk, in a message to the Senate relative to 
a proposed treaty with Great Britain in settlement of the Oregon dispute, 
used language very similar to that of Jackson.** The following excerpts 
clearly show to what extent he disavowed the theory of Executive inde- 
pendence in the negotiation of treaties: 


In the early periods of the Government the opinion and advice of the 
Senate were often taken in advance upon important questions of our 
foreign policy. General Washington repeatedly consulted the Senate 
and asked their previous advice upon pending negotiations with foreign 
powers; and the Senate in every instance responded to his call by giving 
their advice, to which he always conformed his action. This practice, 
though rarely resorted to in later times, was in my judgment eminently 
wise. . . . The Senate are a branch of the treaty-making power, 
and by consulting them in advance of his own action, upon important 
measures of foreign policy which may ultimately come before them for 
their consideration, the President secures harmony of action between 
that body and himself. 

Should the Senate, by the constitutional majority required 
for the ratification of treaties, advise the acceptance of this proposition 
or advise it with such modifications as they may upon full deliberation 
deem proper, I shall conform my action to their advice.® 


On June 12, 1846, the Senate, by a vote of 38 to 12, advised and con- 
«sented to the proposcd treaty with Great Britain in settlement of the 
Oregon dispute, and acting upon this authorization, President Polk, on 
June 15, submitted to the Senate the treaty itself. This was promptly 
ratified by a large majority.® 

°° Executive Journal, Vol. IV, pp. 97-99. 


* Mr. Buchanan, Secretary of State, in his instructions to Mr. McLane, the U.S. Minister 
to the Court of St. James, Feb. 26, 1846, observed: ‘“‘ The Federal Constitution bias made the 
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In the last days of the administration of President Buchanan, the dip- 
lomatic relations between the United States and Great Britain were daily 
growing more strained over a disagreement concerning the interpretation 
of the Oregon Treaty relative to the Northwestern water boundary. Bu- 
chanan, therefore, on February 21, 1861, in a message to the Senate, ad- 
verted to this difficulty, and gave as his opinion that the only ‘mode left 
of settling the dispute,’’ was “‘by submitting it to the arbitration of some 
friendly and impartial power.’ He then suggested a reference of the 
dispute to the King of Sweden and Norway, to the King of the Nether- 
lands, or to the Government of the Swiss Republic. He concludes as 
follows: 

The precise questions which I submit are these, Will the Senate ap- 
prove a treaty, referring to either of the sovereign powers above named, 
the dispute now existing between the Governments of the United States 
and Great Britain, concerning the boundary line between Vancouver’s 
Island and the American continent? In case the referee shall find him- 
self unable to decide where the line is by the description of it in the 
treaty of 15th June, 1846, shall he be authorized to establish a line ac- 
cording to the treaty, as nearly as possible? Which of the three powers 
named by Great Britain as an arbiter shall be chosen by the United 
States?” 


No definite action was taken by the Senate upon this request of President 
Buchanan until March 13, 1861, when the Senate ordered the secretary to 
lay before President Lincoln a copy of Buchanan’s message. Two days 
later, March 15, Lincoln sent a message to the Senate relative to the arbitra- 
tion of the northwestern water boundary, in which he remarked as follows: 
“‘T find no reason to disapprove of the course of my predecessor in this im- 
portant matter, but on the contrary, I not only shall receive the advice of 
the Senate therein cheerfully, but I respectfully ask the Senate for their 
advice on the two questions before recited.’”” The Senate several times con- 
sidered the report of the Senate Foreign Relations Committee on this mes- 
sage of President Lincoln, but on March 27, 1861, it was finally ordered that 
any action upon it be indefinitely postponed.*® 

In 1861, after the outbreak of the Civil War in the United States, Great 
Britain, France, and Spain thought the moment most propitious for united 
action against Mexico in settlement of certain claims of long standing.*® 
The American Minister in Mexico, Mr. Thomas Corwin, well understood the 
danger of foreign intervention, so on June 29, in a despatch to Seward, 
Secretary of State, he suggested that the United States relieve Mexico of her 
pressing financial obligations by a loan.*® Secretary Seward at once gave 
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this matter his serious consideration, and on December 19, 1861, President 
Lincoln transmitted to the Senate a copy of a ‘‘ draft of a convention with the 
Republic of Mexico, proposed to the Government of that Republic by Mr. 
Corwin, the minister of the United States accredited to that Government, 
together with the correspondence relating to it.”” In concluding his message 
Mr. Lincoln observed: ‘‘ As the subject is of momentous interest to the two 
Governments at this juncture, the early consideration of it by the Senate is 
very desirable.’’ The President’s message was referred to the Senate Com- 
mittee on Foreign Relations, but no further action was taken. Under date 
of January 24, 1862, President Lincoln sent a second message to the Senate 
enclosing a despatch which had just been received from Mr. Corwin with 
reference to a grant of authority to negotiate a treaty with Mexico under the 
terms of which the United States would advance a certain loan to that gov- 
ernment. In this second message he remarked: 

I have heretofore submitted to the Senate a request for its advice upon 
the question pending by treaty for making a loan to Mexico, which Mr. 
Corwin thinks, will, in any case, be expedient. It seems to be my duty 
to solicit an early action of the Senate upon the subject, to the end that 
I may cause such instructions to be given to Mr. Corwin as will enable 
him to act in the manner which, while it will most carefully guard the 
ee of our country, will at the same time be most beneficial to 
Mexico. 


On February 25, 1862, in response to President Lincoln’s two messages, 
the Senate passed the following resolution of advice: 

In reply to the two messages of the President with regard to a treaty 
with Mexico, the Senate express the opinion that it is not advisable to 
negotiate a treaty that will require the United States to assume any 
portion of the principal or interest of the debt of Mexico, or that will 
require the concurrence of European powers.” 


This negative resolution of the Senate appears definitely to have ended the 
Mexican negotiations. 

On February 10, 1868, President Johnson sent the following message to 
the Senate: 

I transmit a report from the Secretary of State . . . onthe sub- 
ject of a transfer of the Peninsula and Bay of Samana to the United 
States. The advice and consent of the Senate to the transfer, upon the 
terms proposed in the draft of a convention with the Dominican Repub- 
lic, are requested.® 


No action appears to have been taken by the Senate in accordance with 
this presidential request for advice. 

On January 15, 1869, President Johnson again asked the advice of the 
Senate with reference to ‘the expediency of concluding a convention based 
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upon a protocol signed at London on the 9th of October last for regulating 
the citizenship of citizens of the United States who have emigrated or who 
may emigrate from the United States to the British Dominions.” * On 
March 16, 1869, Mr. Sumner, from the Senate Committee on Foreign Rela- 
tions, reported favorably, and on April 14, 1869, the Senate passed the follow- 
ing resolution: 

Resolved, That in reply to the message of the President of the United 
States, of the 15th of January, 1869, transmitting the protocol for a 
convention between the United States and Great Britain regulating the 
citizenship of persons who emigrate to and from the two countries, the 
Senate advise and consent to the negotiation of a convention between 
the two powers based on the protocol above mentioned.” 


The result was the naturalization convention concluded on May 13, 1870, 
the ratifications of which were exchanged on August 10, 1870. 

On May 8, 1871, the dispute between the United States and Great Britain 
relative to breaches of British neutrality during the American Civil War, 
was terminated by the signing of the Treaty of Washington. But the treaty 
did not completely cover all the points at issue, so the British Government 
proposed a supplementary article. President Grant, in transmitting this 
article to the Senate, remarked: 

The Senate is aware that the consultation with that body in advance 
of entering into agreements with foreign States has many precedents. 
In the early days of the Republic General Washington repeatedly asked 
their advice upon pending questions with such powers 

— The importance of the results hanging upon the present state 
of the treaty with Great Britain leads me to follow these former prece- 
dents and to desire the counsel of the Senate in advance of agreeing to 
the proposal of Great Britain. 

On May 25, 1872, the Senate advised and consented to the supplementary 
article to the Treaty of Washington, provided that it was understood that 
both governments should ‘‘adopt for the future the principle that claims for 
remote or indirect losses should not be admitted as the result of failure to 
observe neutral obligations.” ® This amendment, however, was not ac- 
ceptable to the British Government, but nevertheless, “taken in connection 
with the conciliatory spirit in which it was made, [it] proved to be of con- 
siderable moral advantage to Fish in continuing the negotiations.” © 

In 1874 the Canadian Government was anxious to arrange some sort of a 
reciprocity convention with the United States, so in February of that year, 
Mr. George Brown was sent down on a preliminary visit to Washington. 
After a conference with the American officials he reported that the prospects 
were favorable. He was then empowered to act as the Imperial plenipoten- 
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tiary, and together with the British Minister at Washington, a draft treaty 
was submitted to the Government of the United States.*7 For a second 
time during his administrations President Grant requested the advice and 
consent of the Senate with reference to the negotiation of a treaty with Great 
Britain. In his message to the Senate, June 18, 1874, he animadverted upon 
the advantages of reciprocity offered by the draft convention, and then 
concluded: 


These provisions, as well as other considerations, make it desirable 
that this subject should receive attention before the close of the present 
session. I therefore express an earnest wish that the Senate may be 
able to consider and determine before the adjournment of Congress 
whether it will give its constitutional concurrence to the conclusion of a 
treaty with Great Britain for the purposes already named, either in such 
form as is proposed by the British plenipotentiaries or in such other 
more acceptable form as the Senate may prefer. 


On February 3, 1875, however, the Senate passed a resolution to the effect 
that “it is not expedient to recommend the negotiation of the treaty for 
reciprocal trade with the Dominion of Canada submitted to the Senate, 
June 18, 1874.”°§ This adverse resolution promptly put an end to any 
further negotiations. 

Some nine years later the question arose as to whether it would be ex- 
pedient to continue in operation for a further period of seven years the 
reciprocity convention with Hawaii of January 30, 1875. In this regard, 
President Arthur, in a message to the Senate, June 9, 1884, asked their 
advice as follows: ‘‘The treaty having been heretofore under consideration 
by your honorable body, I deem it fitting to consult the Senate in the matter 
before directing the negotiations to proceed.’’ The Senate appeared to be 
opposed to the principle of reciprocity, so the matter was indefinitely post- 
poned.*® 


THE SENATE AND THE AMENDING POWER, 1795-1901 


Since 1795, the Senate has freely exercised the power to amend treaties 
submitted by the President. In this regard Senator Henry Cabot Lodge, 
in a well-known article published in Scribner’s Magazine, January, 1902, 
after discussing the amending power, appends a list of “sixty-eight treaties 
amended by the Senate and afterwards ratified.””° Subsequent writers 
upon foreign relations, such as Foster, Willoughby, and Wright, have ac- 


*’ Colquhoun, A. H. U., Reciprocity Trips to Washington, Canadian Magazine, March, 
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cepted this list as correct, and refer to it.7!_ This list, however, was probably 
based upon the c llection of United States Treaties compiled by William M. 
Malloy, which is by no means free from errors. Upon careful examination 
of the Executive Journals, it appears that instead of sixty-eight treaties 
there have been but fifty-seven treaties amended by the Senate and after- 
wards ratified by the President. The corrected list is as follows: 


Argentine Republic, Extradition Convention, concluded Sept. 26, 1896; 
ratifications exchanged, June 2, 1900. (Malloy, Vol. I. pp. 25-28; Ex. Jo. 
Vol. XXX, pp. 377-378.) 

Austria-Hungary, Extradition Convention, concluded July 3, 1856; ratifi- 
cations exchanged, Dec. 13, 1856. (Malloy, Vol. 1, pp. 36-38; Ex. Jo. Vol. 
X, p. 146.) 

Bavaria, Convention Abolishing Droit d’Aubaine and Taxes on Emigra- 
tion, concluded Jan. 21, 1845; ratifications exchanged, Nov. 4, 1845. (Mal- 
loy, Vol. I, pp. 56-58; Ex. Jo. Vol. VI, p. 447.) 

Bavaria, Extradition Convention, Sept. 12, 1853; ratifications exchanged, 
Nov. 1, 1854. (Malloy, Vol. I, pp. 58-60; Ex. Jo. Vol. IX, p. 353.) 

Belgium, Consular Convention, concluded Mar. 9, 1880; ratifications ex- 
changed, Feb. 25, 1881. (Malloy, Vol. I, pp. 94-99; Ex. Jo. Vol. XXII, 
p. 372.) 

Bolivia, Treaty of Peace, Friendship, Commerce and Navigation, con- 
cluded May 13, 1858; ratifications exchanged, Nov. 9, 1862. (Malloy, Vol. 
I, pp. 113-125; Ex. Jo. Vol. XI, pp. 218-220.) 

Bolivia, Extradition Convention, concluded April 21, 1900; ratifications 
exchanged, Dec. 23, 1901. (Malloy, Vol. I, pp. 125-129; Ex. Jo. Vol. 
XXXII, pp. 614-615.) 

Brazil, Extradition Convention and Protocol, concluded respectively, 
May 14, 1897, and May 28, 1898; ratifications exchanged, April 18, 1903. 
(Malloy, Vol. I, pp. 146-152; Ex. Jo. Vol. XX XI, pt. 2, pp. 1346-47.) 

Brunswick and Luneburg, Convention Respecting the Disposition of 
Property, concluded Aug. 21, 1854; ratifications exchanged, July 28, 1855. 
(Malloy, Vol. I, pp. 156-157; Ex. Jo. Vol. IX, p. 435.) 

Chile, Convention to Revive the Claims Convention of Aug. 7, 1892; 
signed at Washington, May 24, 1897; ratifications exchanged, Mar. 12, 1900. 
(Malloy, Vol. I, pp. 185-189; Ex. Jo. Vol. XX XI, pt. 2, pp. 1345-46.) 

Chile, Extradition Convention, concluded April 17, 1900; ratifications 
exchanged, May 27, 1902. (Malloy, Vol. I, pp. 192-195; Ex. Jo. Vol. 
XXXII, pp. 615-616.) 

China, Treaty of Trade, Consuls and Emigration, concluded July 28, 1868; 
ratifications exchanged, Nov. 23, 1869. (Malloy, Vol. I, pp. 234-237; Ex. 
Jo. Vol. XVI, p. 355.) 

Colombia, Claims Convention, concluded Sept. 10, 1857; ratifications 
exchanged, Nov. 5, 1860. (Malloy, Vol. I, pp. 319-321; Ex. Jo. Vol. XI, 
pp. 89-91.) 

Colombia, Extradition Convention, concluded May 7, 1888; ratifications 
exchanged, Nov. 12, 1890. (Malloy, Vol. I, pp. 323-326; Ex. Jo. Vol. 
XXVII, pp. 41-42.) 


1 Foster, John W., Practice of Diplomacy, pp. 199-203; Willoughby, Westel W., Con- 
stitutional Law of the United States, Vol. I, p. 463; Wright, Quincy, The Control of Foreign 
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Congo, Treaty of Amity, Commerce and Navigation, concluded Jan. 24, 
1891; ratifications exchanged, Feb. 2, 1892. (Malloy, Vol. I, pp. 328-333; 
Ex. Jo. Vol. XXVIII, p. 121.) 

France, Convention of Peace, Commerce and Navigation, concluded 
Sept. 30, 1800; ratifications exchanged, July 31, 1801. (Malloy, Vol. I, 
pp. 496-505; Ex. Jo. Vol. I, pp. 376-377.) 

France, Consular Convention, concluded Feb. 23, 1853; ratifications 
exchanged, Aug. 11, 1853. (Malloy, Vol. I, pp. 528-533; Ex. Jo. Vol. IX, 
pp. 122-123.) 

France, Additional Article to Extradition Convention, concluded Feb. 10, 
1858; ratifications exchanged, Feb. 12, 1859. (Malloy, Vol. I, pp. 533-534; 
Ex. Jo. Vol. X, pp. 461-462.) 

France, Claims Convention, concluded Feb. 8, 1883; ratifications ex- 
changed, June 25, 1883. (Malloy, Vol. I, pp. 540-541; Ex. Jo. Vol. XXIII, 
pp. 650-658.) 

Great Britain, Treaty of Amity, Commerce and Navigation, concluded 
Nov. 19, 1794; ratifications exchanged, Oct. 28, 1795. (Malloy, Vol. I, pp. 
590-606; Ex. Jo. Vol. I, pp. 185-187.) 

Great Britain, Extradition Convention, concluded July 12, 1889; ratifica- 
tions exchanged, March 11, 1890. (Malloy, Vol. I, pp. 740-742; Ex. Jo. 
Vol. XXVII, pp. 468-471.) 

Great Britain, Convention Relating to Fur Seals in Behring Sea, concluded 
Feb. 29, 1892; ratifications exchanged, May 7, 1892. (Malloy, Vol. I, 
pp. 746-750; Ex. Jo. Vol. XXVIII, pp. 197-198.) 

Great Britain, Convention for the Settlement of Claims under the Behring 
Sea Convention of Feb. 29, 1892, concluded Feb. 8, 1896; ratifications ex- 
changed, June 3, 1896. (Malloy, Vol. I, pp. 766-769; Ex. Jo. Vol. XXX, 
pp. 225-226.) 

Great Britain, Convention as to the Tenure and Disposition of Real and 
Personal Property, concluded March 2, 1899; ratifications exchanged, July 
28, 1900. (Malloy, Vol. I, pp. 774-776; Ex. Jo. Vol. XXXII, pp. 432-433.) 

Hawaii, Treaty of Reciprocity, concluded Jan. 30, 1875; ratifications ex- 
changed, June 3, 1875. (Malloy, Vol. I, pp. 915-917; Ex. Jo. Vol. XX, pp. 
41-42.) 

Hawaii, Reciprocity Convention, concluded Dec. 6, 1884; ratifications 
exchanged, Nov. 9, 1887. (Malloy, Vol. I, pp. 919-920; Ex. Jo. Vol. XXV, 
pp. 708-710.) 

Italy, Extradition Convention, concluded Mar. 23, 1868; ratifications 
exchanged, Sept. 17, 1868. (Malloy, Vol. I, pp. 966-968; Ex. Jo. Vol. XVI, 
p. 263.) 

Japan, Extradition Treaty, concluded April 29, 1886; ratifications ex- 
changed, Sept. 27, 1886. (Malloy, Vol. I, pp. 1025-28; Ex. Jo. Vol. XXV, 
pp. 508-9.) 

Japan, Treaty of Commerce and Navigation, concluded Nov. 22, 1894; 
ratifications exchanged, March 21, 1895. (Malloy, Vol. I, pp. 1028-35; 
Ex. Jo. Vol. XXIX, pt. 2, pp. 917-18.) 

Mexico, Treaty of Peace, Friendship, Limits and Settlement, concluded 
Feb. 2, 1848; ratifications exchanged, May 30, 1848. (Malloy, Vol. I, pp. 
1107-19; Ex. Jo. Vol. VII, pp. 334-40.) 

Mexico, Treaty of Boundary, Cession of Territory, concluded Dec. 30, 
1853; ratifications exchanged, June 30, 1854. (Malloy, Vol. I, pp. 1121-25; 
Ex. Jo. Vol. IX, pp. 309-15.) 

Mexico, Extradition Treaty, concluded Dec. 11, 1861; ratifications ex- 
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changed, May 20, 1862. (Malloy, Vol. I, pp. 1125-27; Ex. Jo. Vol. XII, 
pp. 227-28.) 

Mexico, Convention Regulating Citizenship of Emigrants, concluded 
July 10, 1868; ratifications exchanged, Feb. 1, 1869. (Malloy, Vol. I, pp. 
1132-33; Ex. Jo. Vol. XVI, p. 371.) 

Mexico, Claims Convention, concluded Nov. 27, 1872; ratifications ex- 
changed, July 17, 1873. (Malloy, Vol. I, pp. 1134-35; Ex. Jo. Vol. XIX, 
pp. 12-13.) 

Mexico, Commercial Reciprocity Convention, concluded Jan. 20, 1883; 
ratifications exchanged, May 20, 1884. (Malloy, Vol. I, pp. 1146-52; Ex. 
Jo. Vol. XXIV, pp. 210-11.) 

Mexico, Additional Article to the Convention of July 29, 1882, concluded 
Dec. 5, 1885; ratifications exchanged, June 27, 1887. (Malloy, Vol. I, 
pp. 1163-64; Ex. Jo. Vol. XXV, p. 508.) 

Mexico, Boundary Convention, concluded Mar. 1, 1889; ratifications 
exchanged, Dec. 24, 1890. (Malloy, Vol. I, pp. 1167-69; Ex. Jo. Vol. 
XX VII, p. 613.) 

Nicaragua, Extradition Convention, concluded June 25, 1870; ratifica- 
tions exchanged, June 24, 1871. (Malloy, Vol. II, pp. 1287-90; Ex. Jo. 
Vol. XVIII, p. 51.) 

North German Union, Naturalization Convention, concluded Feb. 22, 
1868; ratifications exchanged, May 9, 1868. (Malloy, Vol. II, pp. 1298-99; 
Ex. Jo. Vol. XVI, p. 208.) 

Orange Free State, Extradition Treaty, concluded Oct. 28, 1896; ratifica- 
tions exchanged, April 20, 1899. (Malloy, Vol. II, pp. 1313-17; Ex. Jo. 
Vol. XXX, pp. 378-79.) 

Ottoman Empire, Treaty of Commerce and Navigation, concluded May 
7, 1830; ratifications exchanged, Oct. 5, 1831. (Malloy, Vol. II, pp. 1318- 
20; Ex. Jo. Vol. IV, pp. 148-50.) 

Peru, Claims Convention, concluded Jan. 13, 1863; ratifications ex- 
changed, April 18, 1863. (Malloy, Vol. II, pp. 1408-10; Ex. Jo. Vol. XIII, 
pp. 143-44.) 

Peru, Treaty of Friendship, Commerce, and Navigation, concluded Aug. 
31, 1887; ratifications exchanged, Oct. 1, 1888. (Malloy, Vol. II, pp. 1431- 
43; Ex. Jo. Vol. XX VI, p. 260.) 

Peru, Extradition Treaty, concluded Nov. 28, 1899; ratifications ex- 
changed, Jan. 23,1901. (Malloy, Vol. II, pp. 1445-49; Ex. Jo. Vol. XXXII, 
pp. 378-79.) 

Russia, Extradition Treaty, concluded Mar. 28, 1887; ratifications ex- 
changed, April 21, 1893. (Malloy, Vol. II, pp. 1527-1531; Ex. Jo. Vol. 
XXVIII, pp. 385-86.) 

Samoan Islands, Treaty of Commerce, concluded Jan. 17, 1878; ratifica- 
tions exchanged, Feb. 11, 1878. (Malloy, Vol. II, pp. 1574-1576; Ex. Jo. 
Vol. XXI, pp. 220-221.) 

Saxony, Convention Abolishing Droit d’Aubaine and Emigration Taxes, 
concluded May 14, 1845; ratifications exchanged, Aug. 12, 1846. (Malloy, 
Vol. II, pp. 1610-1611; Ex. Jo. Vol. VII, p. 64.) 

Siam, Treaty of Amity and Commerce, concluded May 29, 1856; ratifica- 
tions exchanged, June 15, 1857. (Malloy, Vol. II, pp. 1629-1633; Ex. Jo. 
Vol. X, pp. 256-57.) 

Sweden and Norway, Treaty of Amity and Commerce, concluded Sept. 4, 
1816; ratifications exchanged, Sept. 25, 1818. (Malloy, Vol. II, pp. 1742- 
1748; Ex. Jo. Vol. III, p. 78.) 
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Sweden and Norway, Naturalization Convention, concluded May 26, 
1869; ratifications exchanged, June 14, 1871. (Malloy, Vol. I, pp. 1758- 
1760; Ex. Jo. Vol. XVII, p. 577.) 

Switzerland, Convention of Friendship, Commerce, and Extradition, con- 
cluded Nov. 25, 1850; ratifications exchanged, Nov. 8, 1855. (Malloy, 
Vol. II, pp. 1763-1768; Ex. Jo. Vol. VIII, pp. 315-17.) 

Switzerland, Extradition Treaty, concluded May 14, 1900; ratifications 
exchanged, Feb. 27, 1901. (Malloy, Vol. II, pp. 1771-1775; Ex. Jo. Vol. 
XXXII, p. 527.) 

Tonga, Treaty of Amity, Commerce and Navigation, concluded Oct. 2, 
1886; ratifications exchanged, Aug. 1, 1888. (Malloy, Vol. II, pp. 1781- 
1784; Ex. Jo. Vol. XX VI, pp. 143-44.) 

Tunis, Treaty of Amity, Commerce and Navigation, concluded August, 
1797; ratification advised by Senate, Dec. 24, 1799. (Malloy, Vol. II, pp. 
1794-1799; Ex. Jo. Vol. I, pp. 263-264.) 

Two Sicilies, Convention of Amity, Commerce, Navigation, and Extradi- 
tion, concluded Oct. 1, 1855; ratifications exchanged, Nov. 7, 1856. (Mal- 
loy, Vol. II, pp. 1814-1823; Ex. Jo. Vol. X, pp. 143-144.) 

Venezuela, Claims Convention, concluded Dec. 5, 1895; ratifications ex- 
changed, June 3, 1889. (Malloy, Vol. II, pp. 1858-1864; Ex. Jo. Vol. XXV, 
pp. 422-423.) 

Zanzibar, Treaties as to Duties on Liquors and Consular Powers, con- 
cluded July 3, 1886; ratifications exchanged, June 29, 1888. (Malloy, 
Vol. II, pp. 1899-1900; Ex. Jo. Vol. XX VI, p. 237.) 


TREATIES (24) AMENDED BY THE SENATE BUT NOT RATIFIED EITHER BECAUSE 
OF NON-ACCEPTANCE BY OTHER SIGNATORY POWERS OR BY PRESIDENT OF 
THE UNITED STATES (1824-1901) 

Argentine Republic, Additional Article to the Treaty of Friendship, Com- 
merce, and Navigation, July 27, 1853; ratification advised by the Senate 
with amendments, Jan. 7,1887. (Executive Journal, Vol. X XV, pp. 686-88.) 

3aden, Extradition Treaty, concluded March 10, 1856; ratification ad- 
vised by the Senate with amendment, Aug. 13, 1856. (Executive Journal, 
Vol. X, pp. 144-145.) 

Belgium, Extradition Treaty, concluded Feb. 11, 1853; ratification ad- 
vised by the Senate with amendments, June 15, 1858. (Executive Journal, 
Vol. X, pp. 462-463.) 

Chile, Treaty of Friendship, Commerce, Navigation, and Extradition, 
concluded May 27, 1856; ratification advised by the Senate with amend- 
ments, Mar. 10, 1857. (Executive Journal, Vol. X, pp. 232-233.) 

Chile, Treaty Relative to the Rights, Privileges, and Duties of Consuls, 
concluded Dee. 1, 1856; ratification advised by the Senate with amendments, 
March 10, 1857. (Executive Journal, Vol. X, pp. 232-233.) 

China, Exclusion Treaty, concluded Mar. 12, 1888; ratification advised by 
the Senate with amendments, May 7, 1888. (Executive Journal, Vol. 
XXVI, pp. 256-257.) 

Great Britain, Convention for Suppression of African Slave Trade, con- 
cluded Mar. 13, 1824; ratification advised by Senate with amendments, May 
22, 1824. (Executive Journal, Vol. III, pp. 385-387.) 

Great Britain, Treaty Relative to the Rights of the Mosquito Tribes of 
Nicaragua, concluded Oct. 17, 1856; ratification advised by the Senate with 
amendments, Mar. 12, 1857. (Executive Journal, Vol. X, pp. 244-248.) 
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Great Britain, Treaty to Facilitate the Construction of a Ship Canal to 
Connect the Atlantic and Pacific Oceans, concluded Feb. 5, 1900; ratification 
advised by the Senate with amendments, Dec. 30, 1900. (Executive Jour- 
nal, Vol. XXXII, pp. 621-625.) 

Guatemala, Extradition Treaty, concluded Oct. 11, 1870; ratification 
advised by the Senate with amendments, Mar. 31, 1871. (Executive 
Journal, Vol. XVIII, pp. 50-51.) 

Guatemala, Extradition Treaty, 
advised by the Senate with amendments, Dec. 5, 1888. 
Vol. XXVI, p. 370.) 

Mexico, Treaty Relative to Neutral Rights, concluded July 10, 1826; 
ré atification advised by the Senate with amendments, Feb. 26, 1827. (E xecu- 
tive Journal, Vol. III, pp. 570-572.) 

Mexico, Extradition Tre aty, concluded Feb. 20, 1885; ratification ad- 
vised by the Senate with amendments, June 3, 1886. (Executive Journal, 
Vol. XXV, pp. 483-484.) 

Mexico, Convention Regulating the Crossing of the Frontier by Cattle, 
concluded July 11, 1888; ratification advised by the Senate with amend- 
ments, Oct. 1, 1888. (Executive Journal, Vol. XX VI, pp. 355-356.) 

Netherlands, Extradition Treaty, concluded May 29, 1856; on 
advised by the Senate with amendments, Feb. 16, 1857. (Executive Jour- 
nal, Vol. X, pp. 194-195.) 

Nicaragua, Treaty of Friendship, Commerce and Navigation, concluded 
June 20, 1855; ratification advised by Senate with amendments, Aug. 13, 
1856. (Executive Journal, Vol. X, pp. 146-147.) 

Nicaragua, Treaty of Friendship and Commerce, concluded Mar. 16, 
1859; ratification advised by the Senate with amendments, June 26, 1860. 
(Executive Journal, Vol. XI, p. 218.) 

Paraguay, Treaty of Friendship, Commerce and Navigation, concluded 
Mar. 4, 1853; ratification advised by the Senate with amendments, May 1, 
1854. '(Executive Journal, Vol. IX, pp. 317-319.) 

Persia, Treaty of Friendship, Commerce and Navigation, concluded Oct. 
9, 1851; ratification advised by the Senate with amendments, Mar. 11, 1852. 
(Executive Journal, Vol. IX, pp. 373-374.) 

Prussia, Extradition Treaty, concluded Jan. 29, 1845; ratification advised 
by the Senate with amendment, June 21, 1848. (Executive Journal, Vol. 
VII, pp. 433-34; 462-464.) 

Salvador, Treaty of Amity, Consular Privileges and Extradition, con- 
cluded May 29, 1862; ratification advised by the Senate with amendment, 
June 23, 1862. (Executive Journal, Vol. XII, pp. 369-370.) 

Switzerland, Treaty of Amity, Consular Privileges and Extradition, con- 
cluded Sept. 15, 1846; ratification advised by the Senate with amendment, 
Mar. 3, 1847. (Executive Journal, Vol. VII, p. 237.) 

Texas, Treaty of Amity, Commerce and Navigation, concluded July 30, 
1842; ratification advised by the Senate with amendments, Mar. 3, 1843. 
(Executive Journal, Vol. VI, pp. 186-189.) 

Oriental Republic.of Uruguay, concluded Aug. 28, 1852; ratification ad- 
vised by the Senate with amendment, June 13, 1854. (Executive Journal, 


Vol. IX, p. 333.) 


concluded Oct. 11, 1870; ratification 
(Executive Journal, 
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WHEN DOES TITLE TO PRIZE PASS? 


By Sot A. HEeRzoa 
Of the Bar of New York 


I 


“The whole constitution of prize courts, taken in connection with the 
conclusive effect of their sentences . . . and the exercise of their 
functions, being admittedly a belligerent right, is an anomaly in jurispru- 
dence. . . . Hence it is that while its authority is derived exclusively 
from one nation, and that a belligerent, it passes a conclusive sentence on 
the title to property belonging to another, and that a neutral state, whose 
only appeal in the last resort is through diplomatic inference to the justice 
of the sovereign of the captor.”’! 

This unique feature of the prize court has given rise to many varied and 
interesting problems. This thesis, however, will be limited to the question 
of the transfer, from the original owner to the captor, of the property in the 
thing seized. 

There is considerable discussion as to whether the prize court is an in- 
ternational or a municipal court. The more important question, however, 
would seem to be, what law does it administer? Agreement is practically 
unanimous to the effect that the prize court does administer international 
law,? but the German conception is probably contrary.’ Nor is the Japa- 
nese position altogether clear.4 There is some opinion to the effect that it 


1Wm. De Burgher, Elements of Maritime International Law, p. 212. See a similar state- 
ment in Baty’s Twiss, Continuous Voyage, p. 12. Also Lawrence’s Wheaton, 960. Fora 
history of the prize court, consult Oppenheim, International Law, 3rd ed., p. 270 et seq. 

* The Zamora, 1916, 2 A. C. 77; the Kronprinzessen Victoria, 1919 A. C. 261-268; the 
Noordam, 1920 A. C. 904, 912; the Prize Cases, (1862) 2 Black 666; J. Moseley, Contraband 
of War, p. 1; R. J. Hurd, Prize Court Practice and Procedure, p. 1; Lawrence, International 
Law, p. 400; Halleck, International Law, Vol. 2, p. 433; Baty-Morgan, War: Its Conduct and 
Legal Results, p. 358. Pitt-Cobbett, Cases and Opinions on International Law, p. 138; 
Memorandum of the British Ambassador of April 24, 1916, 3 Diplo. Corr. 78; Specia, Sup- 
PLEMENT TO THE JOURNAL, Vol. IX, p. 163. Lord Stowell was strongly of this opinion. 
(The Recovery, (1807) 6 C. Rob. 348.) 

* Huberich & King, Development of German Prize Law, p. 3; same, German Prize Code, 
pp. VII, XII, XIV, XVI. See the decision of the Imperial High Prize Court in Berlin, in 
the case of the Elida (1915), reported in this JourNat, Vol. X, p. 917: “Prize courts, when 
judging the legality of prize action, can take general international principles only into ac- 
count when the prize regulation contains no instructions and therefore tacitly refers to the 
principles of international law.”’ 

‘The Bolvik, 2 Russ. & Japan Pr. Cas. 114. 
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is a national court.5 This matter becomes acute when the court is called 
upon to enforce a municipal regulation contrary to international law.® 

Dealing as it does with matters exclusively maritime, questions of prize 
are determined by courts of admiralty. In the United States and Great 
Britain, the same tribunal has jurisdiction over both the prize and instance 
cases, but in some of the Continental countries, the prize court is an ad- 
ministrative body, dealing with prize cases only. But in all, the object is 
the same, ‘‘to give a title to the captured property which will be interna- 
tionally recognized.’’7 The sentence of a competent prize court is conclusive 
as to all the world.® 

The law of prize is a law of war. ‘There are certain rights which a bel- 
ligerent enjoys by the law of nations in virtue of belligerency, which may 
be enforced even against neutral subjects and to the prejudice of their 
perfect freedom of action; and this, because without those rights, maritime 
war would be frustrated and the appeal to the arbitrament of war be made 
of no effect.” 

The right of the neutral,” and indeed of the enemy, to carry on com- 
merce cannot be doubted. The law of prize is thus concerned with these 
two conflicting rights, and is a compromise between them.'' The prize 
court is not an institution for punishment.” 

The answer to the question of what may constitute prize is not an alto- 
gether easy one. Ina general way it may be said there must be a maritime 
flavor to the thing seized or captured; * but this does not necessarily mean 
that the res must be on the high seas * or even afloat. 

®H. R. Pyke, The Law of Contraband of War, p. 214; J. B. Moore, Problems of War and 
Commerce, p. 11; C. D. Allin, “English and German Prize Courts,’’ 2 Minn. L. R. 22; N. 
Bentwich, Cases on Internattonal Law, p. 154; 2 Westlake, International Law, p. 288 ff.; 
Oppenheim, 271. 

6 The Zamora, supra. Contrast the position there maintained with that set forth in the 
Elida, note 3, supra. For a discussion of this see Baty and Morgan, op. cit. p. 358. 

7 Baty & Morgan, op. cit., p. 357. 

® The Juando, (1818) Fed. Cas. 7558, and authorities cited; 2 Halleck 428; De Burgher, 
op. cit., p. 185. 

* The Leonora, 1919 A. C., p. 984. See also, 2 Halleck 126; De Burgher, op. cit., pp. 212- 
213. 

10 Memorandum of United States on Status of Armed Merchant Ships, March 25, 1915, 
Naval War College, 1916, p. 95: ‘‘Generally speaking, a citizen of the United States can sell 
what he pleases to any belligerent.” 

The Knight Commander, 1 Russ. & Jap. Pr. Cas. 74: ‘‘ All agree that the principles of 
international law as to naval prizes must be based upon a compromise between the interests 
of the belligerent and of the neutral—a compromise arising from the necessity of protecting 
the interest of both parties.” With this view, De Burgher accords, pp. 189-190. For a 
somewhat different conception see the Buena Ventura (1898), 87 Fed. 927, 929. 

12 “Mens Rea in Prize Law,” in Grotius Society Publications, Vol. VI, p. 99; the Oscar I/, 
1919 A. C. 588. 

13 Risley, Law of War, 144; Tiverton, Principles and Practice of Prize Law, p. 2; 2 Halleck, 
Baker ed., p. 125n. 

“ Craft captured on Victoria Nyanza, 1919, p. 83; the Foltina (1814), 1 Dods. 450; Judg- 
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It is generally said that the prize court, to be competent, must be estab- 
lished in the country of the captor. This has been extended, however, so 
as to give validity to the decrees of a court of the captor’s sovereign, sitting 
in the port of an ally.'* But the rule is clear that neither the decree of a 
prize court of an ally,” nor of the captor’s sovereign, sitting in a neutral 
port, is of any binding force.'’ The neutrality and prize regulations issued 
during the recent World War, are to the same effect.” 

Such cases, however, should be distinguished from those involving the 
situs of the res pending adjudication. If practical, the property seized 
should be brought into a port of the country of the captor, but it may be 
taken into the port of an ally or even a neutral.” The rule today, however, 
is modified, so that the prize cannot remain indefinitely in the neutral port, 
without being subject to restoration.2! This is emphasized in the various 
proclamations issued by neutral governments during the recent World War 
to the effect that prize may be brought into neutral ports only under ex- 
ceptional circumstances. The Hague Convention allows prize to be 


ment number eight, Judgments of the High Prize Court of the Republic of China, p. 40; 
Tiverton, op. cit., p. 2; J. B. Scott, Status of Enemy Merchant Ships, this Journat, Vol. II, 
p. 259. 

15 The Roumanian, 1916, 1 A. C. 124 (goods seized on shore); the Anichab, 1919 P. 32% 

vessel beached above high water mark); the Achilles, 1919 P. 340 (in warehouse); the 
Baweah, 1918 P. 58 (in warehouse); the Batavia, 1918 P. 66 (in warehouse); the Glenroy, 
1918 P. 82; the Eden Hall, 2 Br. & Col. Pr. Cas. 84 (in warehouse); the Dardelo, 2 Br. & Col. 
Pr. Cas. 339 (in warehouse); Ten Bales of Silk, 2 Br. & Col. Pr. Cas. 248 (cargo landed); 
the Achaia, 1 Br. & Col. Pr. Cas. 635 (cargo landed); U.S. v. 703 Casks of Rice, (1862) Fed. 
Cas. 16253 b (in warehouse); the Manchuria, (1904), 2 Russ. & Jap. Pr. Cas. 100 (ship in 
drydock); the Thalia, ibid., p. 116 (vessel on shore near drydock); Wheaton, Maritime 
Capture and Prize, p. 278. For a limitation upon this doctrine, see Brown v. U. S., (1814) 
12 U.S. 110. For a definition of port, see the Mowe, (1915) P. 1. 

16 The Polka, (1854) 1 Spinks 447; the Christopher, (1799), 2 C. Rob. 209; the Chacon ». 
89 Bales, (1821) Fed. Cas. 2568; De Burgher, op. cit., pp. 196-98; Wheaton, Maritime 
Capture and Prize, p. 252; 2 Halleck 412-422. 

17 The Christopher, supra. 

® The Polka, (1854) Spinks 57; the Comet, (1804) 5 C. Rob. 285; the Nostra de Concieres, 

1804) 5 C. Rob. 294; the Nostra Signora de Los Angelos, (1801) 3 C. Rob. 287; the Kier- 
lighett, (1800) 3 C. Rob. 96; the Heinrich & Maria, (1799) 4 C. Rob. 43; the Perseverance, 
(1799) 2 C. Rob. 239; the Flad Oyen, (1799) 1 C. Rob. 135; Williams v. Armroyd, (1813) 7 
Cranch 423; Rose v. Himely, (1809) 4 Cranch 241, 276; Hudson v. Guertier (1809), ibid., 
293; De Burgher, op. cii., pp. 194-5; Baty & Morgan, op. cit., p. 362; 2 Halleck 422-3; 
Manning, Law of Nations, p. 474. 

See Naval War College, International Law Topics, 1916. 

20 The Heinrich & Maria, (1799) 4 C. Rob. 43; the Arabella, (1815) Fed. Cas. 501; the 
Invincible, (1814) Fed. Cas. 7054; the Santissima Trinidad, (1822) 7 Wheat. 283, 355; De 
Burgher, op. cit., p. 198; Wheaton, Maritime Capture and Prize, pp. 262-65; 2 Halleck 426. 

* The Appam, (1916) 243 U. S. 124 (see comment on in 50 Irish L. T. 49); Risley, op. 
cil.,p.176. Foran early sporadic case to this effect, see the Herstelder, (1799) 1 C. Rob. 114. 

* Naval War College, International Law Topics, 1916. For an historical account, see 
Manning, Law of Nations, Amos ed., pp. 46 et seq. 
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taken into a neutral port to await adjudication. A most novel applica- 
tion of this doctrine was made by the Belgian Prize Court as to the German 
vessels seized in Antwerp at the outbreak of the war, recaptured by the 
Germans, and finally interned by Holland." 


Conceivably, the question of when title to property captured as prize 
passes, may arise under three situations: (1) in case of a dispute between 
the original owner and a purchaser from the captor; (2) in case of a dispute 
between the original owner and a recaptor; (3) in case of a loss occurring 
between the time of capture and final adjudication.” The situation in (1) 
may in turn be divided into: (a) before sentence of condemnation; (b) after; 
in (2), into: (a) before condemnation; (b) after sentence of condemnation 
but before sale to a neutral; in (3) into: (a) where the captor is negligent or 
acted without justifiable cause; (b) where not negligent and where probable 
cause existed. 

In answering the question of when title to captured property passes, four 
theories have been advanced. These are: (1) when the capture is complete; 
(2) when the res has Leen brought infra praesidia; (3) at the expiration of 
twenty-four hours after the capture; (4) after sentence of condemnation 
by a competent court.*® A possible fifth view, to the effect that title to 
property captured jure belli does not vest until the conclusion of a peace” 
has never had any vogue in practice and has received very little support 
from the writers. 

A preliminary question must be first disposed of—in whom does the inter- 
est, whatever it may be, in prize, vest? The rule is broadly stated that all 
captures are made primarily for the government of the captor, hence what- 
ever interest is acquired by the capture or condemnation accrues to the 
sovereign.2®> Whatever claim the actual captor may have is necessarily 


23 Convention XIII (1907), Art. 23. 

24 British Year Book of International Law, 1921-22. See criticism of the Belgian position 
by Prof. Higgins, on p. 180 ff. 

% Only the first two are mentioned in the books: the Fanny, (1793) Pet. Adm. Dec. 321; 
Goss v. Withers, (1758) 2 Burr. 683, 693 (contains elaborate discussion by Lord Mansfield); 
Pitt-Cobbett, op. cit., p. 141; 1 Kent, Comm. 101; De Burgher, op. cit., p. 189. 

*% Pitt-Cobbett, op. cit., p. 141; G. G. Wilson, International Law, p. 299; T. D. Woolsey, 
Introduction to Study of International Law, 6th ed., p. 249; Atherly-Jones, Commerce in 
Time of War, pp. 607-8; Twiss, Law of Nations in Time of War, p. 340; the Santa Cruz, 
(1798) 1 C. Rob. 50. 

27 This is the view of von Martens, cited in Jacobsen’s Law of the Sea, p. 565. Jacobsen 
severely criticizes this view, p. 566 n. 

28 The Leda, 1919 P. 271, 272 and at 275 per Wilson, J. dissenting; the St. Tudno, (1918) 
3 Br. & Col. Pr. Cas. at 174; Alexander v. Duke of Wellington, (1831) 2 Russ. & M. 56; 
French Guiana, (1817) 2 Dods 151; the Maria Francoise, (1806) 6 C. Rob. 282, 293; the 
Elsebe, (1804) 5 C. Rob. 173; the Manila Prize Cases, (1902) 188 U. S. 254, 258; the Rita, 
(1898) 89 Fed. 763-68; the Florida, (1879) 101 U.S. 37, 42; the Siren, (1872) 13 Wall. 389, 
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based upon a municipal regulation, and is a question solely between him 
and his government.” It follows then that the government may order 
the release of captured property before adjudication, and this has been 
followed to the extent of releasing a vessel after final adjudication in the 
lower court, pending an appeal, at the expense of the captors. This ques- 
tion is today not so important as it was before the Conference of Paris in 
1856. 

The first theory may be stated thus: when the capture is complete, title 
passes to the captor. What is a maritime capture? ‘The apprehension 
and detention atseaof aship, . . . by authority of a belligerent power, 
either with the design of appropriating it, with the goods and effects it con- 
tains or with that of becoming master of the whole or part of its cargo.’’*! 
The capture is regarded as complete by the striking of the colors or other 
evidence of submission; actual taking of possession is not deemed necessary.*? 
According to this theory, when the spes recuperandi is gone, all interest of 
the original owner is also. 

It may be urged in support of this rule that it would accord with that 
prevailing as to land captures,¥ and hence there would be but one rule gov- 
erning all captures made jure belli. But it should be noted that by the 
existing law of war, the private property of the enemy on land is not liable 


392; the Merrimac, (1864) Fed. Cas. 9476; 858 Bales of Cotton, (1863) Fed. Cases 4318 at 
p. 389; the Aigburth, (1862) Fed. Cas. 105; Harlan v. Nassau, (1862) Fed. Cas. 6066; the 
Dos Hermanos, (1825) 10 Wheat. 306; Chacon v. 89 Bales, (1821) Fed. Cas. 2568 at 393; 
the Joseph Forbes, (1813) Fed. Cas. 7583; De Burgher, op. cit., pp. 186, 213-14, and authori- 
ties cited; Tiverton, op. cit., p.3; Atherly-Jones, op. cit., p. 524; Wheaton’s Elements, 5th ed. 
by Phillipson, p. 581; Wildman, Institutes of International Law, Vol. 2, p. 295 et seq; Russian 
Naval Prize Regulations, 1 Russ. & Jap. Pr. Cas. 318; Japanese Regulations, 2 Russ. & Jap. 
Prize Cases, 44. But see the Mercurius, (1798) 1 C. Rob. 80. 

29 Manila Pr. Cases, supra; the Florida, the Siren, the Dos Hermanos, supra, the Sally, 
1814, 12 U. S. 382 (construing the Prize Act of 1812). 

*° The Elsebe, supra, note 28, p. 486. 

31 3 Bouvier’s Law Dictionary, 8th ed., p. 2723. Wheaton, Captures, p. 52, defines it thus: 
“The seizure of a vessel or goods on board the same, or both, belonging to a real or sup- 
posed enemy, or for some other cause justifiable by the law of nations, under authority 
from the belligerent state, with the intent to divest the actual owner of the property and to 
carry it into port for adjudication before some competent court.’’ For other definitions 
see the Alerander, (1813) Fed. Cases, 164; s. c., (1814) 8 Cranch 169; the Resolution, (1805) 
6 C. Rob. 13. 

® Procurator v. Gesselschaft, 1919 A. C. 291 (constructive seizure of many scattered 
vessels); La Esperanza, (1822) 1 Hagg. 91; the Edward & Mary, (1801) 3 C. Rob. 305; the 
Rebekah, (1799) 1 C. Rob. 227, 233; the Mary, (1817) 2 Wheat. 123; the Grotius, (1815) 9 
Cranch 368; the Alerander, (1814) 8 Cranch 169; De Burgher, op. cit., p. 186; Twiss, op. cit., 
p. 332; Tiverton, op. cit., p. 3; Hall, International Law, 1913 ed., p. 158; Wilson, op. cit., p. 
299; Wheaton’s Elements, by Phillipson, p. 583. 

*% The Peterhoff, (1865) Fed. Cas. 11025, ‘When property is captured on land by a bel- 
ligerent, the title passes and is vested so soon as the capture is complete, and the property 
then belongs absolutely to the sovereign.” 
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to seizure, unless it is being used for a hostile purpose.** As to property on 
the sea, however, a different rule prevails despite the efforts of the United 
States to have it changed,® and not only is the private property of the enemy 
liable to seizure, but so is that of the subjects of neutral states.** In view 
of such a fundamental difference in situation, it can hardly be contended 


that the same rule should apply.” 

If only enemy property were involved, such a rule might not be objec- 
tionable. By the laws of war, enemy property found afloat is liable to 
confiscation, subject to the exceptions already noted.** This is certainly 
clear as to public enemy property.*® And the prevailing opinion today 
confirms that as regards private enemy property. Upon the only occasion 
on which the United States was called upon to make a decision on this 
matter during the World War, the State Department came out flat-footedly 

4 Oaks v. U.S., (1899), 174 U. S. 778; the Rita, (1898), 87 Fed. 925; Kirk v. Lynd, (1882), 
106 U. S. 315, 317; 1 Kent. 102, 110; Hall, chap. 19, sec. 7; chap. 30, sec. 4. 

% 2 Halleck 126. 

% Lamar v. Browne, (1875), 92 U. S. 187; Richardson v. Tipton, (1867), 65 Ky. 202; 2 
Halleck 380-2, 411; Deveraux Court of Claims, sec. 433; J. B. Scott, “Status of Enemy 
Merchant Ships,” this JouRNAL, Vol. II, p. 259. 

37 The Peterhoff, supra: ‘‘ The distinction between the capture of property by a belligerent 
during war waged on land, and a prize seizure is as definitely marked in consequence, and 
effect, as if the two had no common foundation of authority,” citing Kent and Halleck. 
Compare this with the argument of the Department of State of the United States in Corre- 
spondence relative to Neutral Rights between the United States and Powers represented in the 
Congress at Paris in 1856, p. 12, to the effect that there should be no distinction between 
sea and land rules. 

There are today well recognized exceptions to the rule that all enemy property at sea is 
liable to capture. The Amelia, (1861) Federal Cases 277 (books intended for public library) ; 
the Paquette Habana, (1900), 175 U. S. 677 (coastwise fishing vessels [but this does not 
apply to deep-sea fishing boats, the Berlin, 1914 P. 264, the Michael, (1904), 2 Russ. & Jap. 
Pr. Cas. 80; the Alexander, ibid., p. 86; the Lesnick, ibid., p. 92]); the Datflie, (1800), 3 C. 
Rob. 139 (cartel ship); Lawrence, pp. 379-82; Westlake, pt. II, p. 133 ff.; Takahashi, 
International Law in the Russian-Japanese War, p. 783. Oppenheim, 3d ed., p. 263, cites 
cases where enemy vessels forced by stress of weather into the port of a belligerent were 
allowed to depart unmolested. For an extension of the doctrine of the Paquette Habana, 
supra, see the Manila Pr. Cas., (1902), pp. 254, 278-9. See also J. B. Scott in this JourNnat, 
Vol. X, p. 105. 

The exemptions generally named are vessels engaged in scientific work, cartel, and hos- 
pital ships. 


38 Note 37, supra. 
39 Wheaton’s Elements by Phillipson, p. 581; Sir Frederick Smith, Jnternational Law, 5 


ed., p. 419; J. B. Scott in this JourNAL, Vol. X, p. 164; Grotius Society Publications, Vol. 4, 
p. xxxiv ff.; Oppenheim, 3d ed., p. 263. 

40 Goss v. Withers, (1758), 2 Burrows 683; the Buena Ventura, (1898) 87 Fed. 927; White 
v. Red Chief, (1870), Fed. Cas. 17556; the Sally Magee, (1866) Fed. Cas. 18216; the Elle 
Warley, (1862) Fed. Cas. 4371; the Prince Leopold, (1861) Fed. Cas. 11428; the Tropic Wind, 
(1861) Fed. Cas. 14186; the Mary Ford, (1796), 3 Dallas 188-198; 2 Halleck 203n; Law- 
rence, p. 398; Lee, Capture in War, 2d ed., p. 73; Twiss, p. 332; J. B. Scott, this JouRNAL, 
Vol. X, p. 105; Memorandum on Status of Armed Merchant Vessels, March 25, 1916, in Naval 
War College, International Law Topics, 1916, p. 104. 


we. 


WHEN DOES TITLE TO PRIZE PASS? 489 


for such arule.*! Its basis is found undoubtedly in the fact that even if the 
property were brought in for adjudication, as property of the original owner, 
it would of a certainty be condemned. Hence it was felt that as for all 
practical purposes the owner had lost his interest in the res captured, the 
title should be regarded as having passed when the capture was effected. 

Assuming for the moment that such a rule is desirable in the case of 
enemy property, it by no means follows that it should be applied when the 
interest of a subject of a neutral state is involved. It must be taken as 
axiomatic that unless the property captured belonged to an enemy, or,* if to 
a neutral, were engaged in a transaction which by the law of nations rendered 
it liable to seizure, no right of property can pass to the captor. As already 
pointed out,* the right to capture arises out of the fact of belligerency, its 
basis being the right to harass the enemy. But unless the property seized 
were involved in some transaction beneficial to the enemy, a capture of it 
would be outside the scope of the right conferred by belligerency. It must 
be evident then that, if the res belongs to a neutral, and is engaged in no 
unneutral service, a captor can acquire no right of property; at the most, if 
there existed justifiable cause for his action he will have a valid defense 
against being regarded as a trespasser.“ 

So at the outset we are met by a distinction, impossible to avoid, unless 
indeed we are to say that the mere fact of a capture by a belligerent, being 
the act of a sovereign state, cannot be questioned. Such a retort avoids 
the issue, for our purpose is not to discover what a belligerent has a power to 
do, for that is limited only by his strength, but to ascertain what he has a 
right to do. And no nation can with impunity disregard those rules which 
have been laid down by the common consent of mankind, and which are 
founded upon concepts calculated to attain international justice. 

But this rule is attended also with serious practical objections. To say 
that title passes means that, for all purposes whatsoever, the property cap- 
tured is now that of the captor. He may take it into his own ports, he may 
take it into a neutral port, he may destroy it; if recaptured, it becomes 
prize of the recaptor, who would also have all those rights and powers 
which are involved in the term title. The recaptor is likely to be a co- 


“| Matter of the Internment of the German Prize Ship Farn, 2 Diplo. Corres. 139-141: “In 
the opinion of this government an enemy vessel which has been captured by a belligerent 
cruiser becomes, as between the two governments, the property of the captor without the 
intervention of a prize court. If no prize court is available, this government does not 
understand that it is the duty of the captor to release his prize, or to refuse to impress him 
into service. On the contrary, the captor would be remiss in his duty to his government 
and to the efficiency of its belligerent operations if he released an enemy vessel because he 
could not take him in for adjudication.” 

“ The Resolution, (1781), 2 Dallas, 2. 

* Supra, p. 484. 

“ The nature of the right acquired by the capture is discussed, infra, part III. 

** For limitations upon this, see supra, notes 21, 22, 23. 
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national of the original owner, but according to this theory, that would 
avail the latter nothing, though on principles of natural justice, it would 
seem that the original owner should then be revested with his prior interest. 
A more extreme case would arise were the former pronrietor himself to 
effect the recapture. Unless his sovereign granted him, as a matter of grace, 
an interest in what he has captured from the enemy, he would still be de- 
prived of all his property. 

Of greater moment, however, are the questions raised in the determina- 
tion of the enemy or neutral character of the property involved.** Whether 
title has passed between shipper and consignee, between seller and purchaser; 
whether the doctrine of ultimate enemy destination or continuous voyage 
is applicable in the given instance, are not matters to be lightly decided. 
Certainly their solution should not be entrusted to the snap judgment of a 
maritime captor, unlearned in the law, and actuated by a zealous patriotism 
that is most apt to brush over what he might be pleased to term “ technicali- 
ties’ of law. Yet upon the correct answer to these difficulties will depend 
the enemy or neutral character of the property, a difference, not of degree, 
but of kind. Far better indeed were it to have a rule which would avoid 
as much as possible those national animosities which must inevitably arise 
from the confiscation of neutral property on any ground but that of cer- 
tainty. 

Nor is this all. Prize law and procedure prides itself upon its simplicity. 
In so far as is possible, it would seem desirable to have as uniform a rule as 
can be attained, having in mind the two great rights concerned. It is from 
these viewpoints of policy and technique that exception is taken to the 
prevailing view that title to private enemy property, seized as prize, passes 
when the capture is complete. 

At the outset, it should be stated that an exception must be made in the 
case of public enemy property. That seems to fall naturally into a distinct 
and unique category. But it is submitted that apart from such property, 
all other seizures should be governed by the same rule, if that is possible 
without derogation of the rights of either the belligerent or the neutral.‘ 

Assuming the question to arise between the former owner and a pur- 
chaser from the captor, it is clear, that according to the theory that title 
passes when the capture is complete, such a purchaser would acquire an 
indefeasible title. The injustice of that is at once apparent. If it were 
ultimately decided that the property had no connection with the enemy, 
the owner is remitted to a claim for damages against the captor, or in modern 
times, against the sovereign of the captor. The latter may or may not 
allow suit to be brought against it, and if not, resort must be had to dip- 
lomatic channels—the whole a costly, tedious, and unsatisfactory process. 

Nor would such a purchaser be in an altogether satisfactory position. It 


4 See note 91, infra. 
47 This position is amplified, infra, p. 495, in the discussion of the modern law. 
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is not to be expected that the neutral owner will tamely submit to being thus 
mulcted of his property, and he would contest the right of the purchaser at 
every opportunity. 

Needless to say, today such a sale has no international effect.‘* Not a 
case has been found arising since the beginning of the nineteenth century, 
where it has been held that a sale before sentence of condemnation would 
be binding as against the former owner.” 

As between the original proprietor and a recaptor™ the matter is further 
complicated by the jus postliminii. It has already been pointed out that 
under this first rule, the original owner is completely barred the moment 
capture is complete. But that result was so harsh that ‘‘many arbitrary 
lines were drawn, partly from a policy to prevent too easy disposition of 
the property to neutrals, and partly from equity to extend the jus post- 
liminit in favor of the original owner.’’*' Leaving aside for the moment 
the infra praesidia and per noctation rules, it is evident that consistently 
with the theory of immediate transfer of title, we must either deny in toto 
the jus postliminii, or further qualify it by saying that the title does pass, 
subject to being revested in the former owner, if a recapture is effected 
within a certain fixed period. Either form of the dilemma is unfortunate, 
the one as being unduly severe, in that it overlooks the basis of prize law 
as being a compromise between neutral and belligerent rights; the other, in 
that any period fixed is necessarily arbitrary, and that it adds another 
complication to a situation where the desideratum is simplicity. 

There remains the third situation to consider, where a loss occurs between 
the capture and date of final adjudication. Generally speaking, risk at- 
tends title. It would then follow that the burden of any loss would fall 
upon the captors, no matter how carefully they dealt with the property. 
Sut it is a paradox to impose a liability for the exercise of a right. The 
right of the belligerent to capture cannot be questioned, and if he acted with 


48 See authorities cited in notes 17, 18, 19, supra. The Henry, (1810) Edw. 192, 195. 
But see Williams v. Armroyd, (1813), 7 Cranch 423. 

49 The Flad Oyen, (1799), 1 C. Rob. 135, 139, per Sir William Scott: “I apprehend that 
by the general practice of the law of nations, a sentence of condemnation is at present gen- 
erally deemed necessary, and that a neutral purchaser in Europe during war, does look to 
the legal sentence of condemnation as one of the title deeds of the ship, if he buys a prize 
vessel. I believe there is no instance in which a man having purchased a prize vessel of a 
belligerent, has thought himself quite secure in making the purchase, merely because the 
ship had been in the enemy’s possession twenty-four hours, or carried infra praesidia—the 
contrary has been more frequently held. rs 

Compare this with the statement of the same noted judge in the Santa Cruz, (1798), 1 
C. Rob. 50, 59, to the effect that ‘“‘the mere unity of principle forms no uniform rule to 
regulate the general practice.” 

°° Cases of recapture are cases of prize, to be proceeded in as such—the Schooner Adeline, 

1815), 9 Cranch 244, 284; 1 Halleck 514. 

*! De Burgher, op. cit., pp. 189-90. 

2 This is discussed more at length, infra, p. 493. 
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care and reasonable justification, he should incur no liability, irrespective 
of what happens to the property.* He is a rightful possessor, and as such 
should not be liable for casualties. 

Clearly then, this first rule will not suffice. Its operation is attended 
with injustice to the neutral® (in the first and second situations), and to the 
belligerent (in the third situation). Nor does it provide a direct, practica- 
ble working rule. True enough, international law is not international ethics, 
and there must be a yielding to the practical exigencies of the case. But, 
if it is to have any enduring authority, international law must be based upon 
the fundamental principles of human rights, and must give effect to the 
common welfare of nations. And nowhere are these requirements more 
needed than in that part of the law of nations which deals with rights 
arising out of war. 

The second theory may be thus stated: “By a capture, a ship does not 
become the property of the captor until it is carried into a port or fleet of 
the enemy’s country, whereby the Roman maxim of bringing the property 
infra praesidia is applied.” This rule is also based upon the notion that 
what is necessary to transfer the ownership to the captor is that the latter 
acquire a firm possession. It is then an extension of the first rule, except 
that, instead of regarding the deditio as evidence of complete possession, it 
is insisted that the captor display sufficient strength and power to bring 
the captured property safely within his own lines. 

Fundamentally, it is the same as the first rule, and what has been said 
about the latter is applicable here. This exception must be noted, however: 
the rule of deductio infra praesidia is more fair to the owner of the seized 
property, for it extends the period in which the jus postlimintt may be 
exercised. For, as it is the essence of this rule that the title does not pass 
until the res is brought infra praesidia, it follows that a recapture at any 
time prior to that will revest the former owner. The conditions attached 
to the exercise of the jus postliminii will be taken up in connection with the 
per noctation or twenty-four hour rule. 

The twenty-four hour rule grew out of a desire to limit the period in which 
the jus postliminii could be exercised. As Grotius expresses it: ‘But by 


53 This is illustrated by the British practice of refusing compensation for neutral goods 
lost through the destruction of an enemy vessel captured at sea. The American practice 
is contrary, but the English rule is the logical outcome of the doctrine which transfers title 
to enemy private property immediately upon the capture. Sce Oppenheim, op. cit., 3d 
ed., p. 263. 

* See criticism in Jacobsen, op. cit., p. 566n. 

55 Jacobsen, op. cit., p. 564. Grotius, Bk. III, Chap. 6, Sec. 3 (Morice’s translation, p. 
97) states the rule thus: ‘‘Ships and other things are said to be taken when they are brought 
into the enemy’s harbor, or the place where their navy rides, for then there is no hope of 
recovery.” The Ceylon, (1811), 1 Dods. 105, 116. 

56 For a full account of the nature and history of jus posiliminii, see Kent's Commentaries, 
Lacy’s ed., p. 109 ff. 
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a later law of nations, particularly the European, they are accounted lost, 
if they continue twenty-four hours in the enemy’s possession.’ This rule 
was borrowed from the laws of the Lombards, which limited to twenty-four 
hours the time in which the hunter who had wounded a beast might recover 
it from one who h:d obtained possession of it.** It was first published by 
an edict of France in 1584,” and became the general rule for the greater 
number of civilized nations.” 

This rule has less reason to support it than either that have been discussed. 
Possession of the captor is regarded as complete when the spes recuperandi 
is gone. It is certainly intelligent to hold, as does the first rule, that the 
capture is effective when the deditio is complete; and it is at least reason- 
able to hold, as does the second rule, that bringing the res infra praesidia is 
conclusive evidence of effective possession. But this rule is neither intelli- 
gent nor reasonable. It is contrary to fact to say that, in all circumstances, 
hope of recovery is completely gone at the expiration of twenty-four hours. 
And if the rule is based upon the obliteration of the spes recuperandi, and, 
as a matter of fact, that spes is existent at the expiration of twenty-four 
hours, it is unreasonable and unjust to debar the former owner from the 
opportunity of revesting himself of his property."' It is impossible, in the 
nature of things, to set a certain period and hope thus to attain justice, or 
even convenience. 

This rule led to all sorts of regulations as to recapture. It was generally 
held that the recapture revested the former owner with all of his former 
interest,®* usually on payment of military salvage, if the property were re- 
captured from the enemy,® but if it were neutral property, generally, no 
salvage was awarded,** though it might be under exceptional circumstances.® 


’? Bk. III, Chap. 6, Sec. 3, p. 97, of Morice’s translation. 

8 Grotius, supra; Twiss, op. cit., p. 343. 

59 Wilson, op. cit., p. 299. 

6° See the opinion of the Doctors upon Matters of Prize Law (1568) in Marsden, Law and 
Custom of the Sea, Vol. I, p. 181. The Ceylon, (1811), 1 Dods. 105-116 (points out the 
widespread adoption of this rule). See also the Betsey, (1787), 1 C. Rob. 93, 100; the Santa 
Cruz, (1798), 1 C. Rob. 50, 73. 

% See Jacobsen, op. cit., pp. 566n., 587. 

@ Lawrence, op. cit., p. 398; De Burgher, op. cit., pp. 189-90; Woodward v. Lacking, 
(1801), 3 Esp. 286-287 (repurchase by co-national of former owner does not bar the latter). 

*® The Svanfos, (1919), 3 Br. & Col. Pr. Cas. 470 (captor driven off); the Sir Peter, (1815), 
2 Dods. 73 (donation); the Wight, (1804), 5 C. Rob. 315; the Fortuna, (1801), 4 C. Rob. 78; 
the A pollo, (1801), 3 C. Rob. 308; Pitt-Cobbett, op. cit., p. 143; Wilson, op. cit., p. 299. 

“ The Alexander, (1815), 2 Dods. 37; the Carlotte, (1803), 5. C. Rob. 54; the War Onskan, 
(1799), 2 C. Rob. 299. 

*® The Pontoporos, (1916) P. 100 (recapture from German); the San Francisco, (1810), 
Edw. 279 (treaty between England and Spain); the Sanson, (1807), 6 C. Rob. 410 (because 
of the French practice of indiscriminate condemnation); the Eleonore Catharina, (1802), 4 
C. Rob. 156, ace. See the interesting case of the Henry, (1810), Edw. 192 (salvage awarded 
claimant who had purchased vessel at sea for the purpose of restoring it to the owner). 
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The reason for the distinction is this: in the former case, as the enemy would 
most certainly condemn the property, a recapture effected a salving of the 
property, whereas in the latter case, the presumption was that no belligerent 
would condemn a neutral, hence as the property was bound to be released 
anyhow, no service was rendered the owner by the recapture. As to the 
property of an ally recaptured from the common enemy, the principle of 
reciprocity was adopted. 

The basis of this third rule is, then, the same as that of the first and second- 
firm possession. All that has been said about those rules applies a fortiori 
to this one. There is still lacking that appeal to a judicial tribunal, so 
desirable in the settlement of international questions. 

We turn now to a consideration of the fourth rule suggested, namely, that 
title passes to the captor, so as to completely bar the original owner, only 
upon the sentence of condemnation passed by a competent court. This 
rule is supported by the overwhelming weight of authority, both of judicial 
decisions ® and text writers,®* and is amply justified on principle. 

Before entering into a discussion of the principles underlying this rule, 
attention should be called to the fact that in the peace treaties concluded 
between the Allied Powers and the Central Powers, at the close of the recent 
World War, it was stipulated that while the Central Powers are to accept 
as valid and binding all decrees of the prize courts of the Allied Powers, the 
latter reserve the right to examine all decisions of the courts of the Central 
Powers.” Except possibly on the ground that such tribunals in their de- 


Where prize abandoned, or possession lost, subsequent captor prevails. The Diligentia, 
(1814), 1 Dods. 404; Wheaton’s Elements by Phillipson, p. 601. 

6° The Santa Cruz, (1798), 1 C. Rob. 50, 61, 78; Pitt-Cobbett, op. cit., p. 143. 

6? The Sudmark, 1918 A. C. 475; the Odessa, 1916, 1 A. C. 145, 153; the Ionian Ships, 
(1855) Spinks 193; the Neustra De Los Dolores, (1809) Edw. 60, 62; the Falcon, (1805), 6 C. 
Rob. 194, 200; the Nostra de Concieres, (1804) 5 C. Rob. 294; the Henrick & Maria, (1799), 4 
C. Rob. 43, 55; the Flad Oyen, (1799), 1 C. Rob. 135, 139; La Caux v. Eden, (1781) Douglas 
594n. (this note contains a most instructive account of the early law on this subject); the 
St. Joseph, Life of Sir Leoline Jenkins, Vol. 2, p. 776; the Peterhoff, (1865) Fed. Cas. 11025; 
Commodore Stewart's Case, (1864), 4 Wall. 634, 640; the Elle Warley, (1862) Fed. Cas. 4371, 
(1838) 3 Opin. of the Atty. Genl. 377; Sheaf v. Hogsheads, (1800) Fed. Cas. 12730; the 
Resolution, (1781), 2 Dall. 1, 5; the Knight Commander, (1904), 1 Russ. & Jap. Pr. Cas. p. 75. 

The decree relates back to the time of seizure. Anderson rv. Marten, 1908 A. C. 334; the 
Odessa, supra; Wheaton’s Elements by Phillipson, p. 581. 

68 De Burgher, op. cit., p. 185; Hall, op. cit., 7 ed., p. 807; Jacobsen, op. cit., p. 564; Kent, 
Commentaries on International Law, Abdy’s ed., p. 248; Kent, Commentaries, p. 102; Man- 
ning, op. cit., p. 476; Pitt-Cobbett, op. cit., p. 141; Smith, op. cit., 5 ed., p. 425; Tiverton, 
op. cit., p. 3; Upton, Maritime Warfare and Prize, 3 ed., p. 237; Wheaton, Captures, p. 274; 
Wheaton, Elements, p. 9; Woolsey, op. cit., p. 252; J. B. Scott in this Journat, Vol. X, p. 
105; C. N. Gregory in this Journat, Vol. II, p. 315. See also Neutrality Rules of Brazil, 
published in Naval War College, International Law Topics, 1916, p. 13. 

6? Austrian Treaty, Art. 378; Bulgarian Treaty, Art. 296; German Treaty, Art. 440; 
Hungarian Treaty, Art. 361; Turkish Treaty, Art. 418. Certainly this is not to be assimi- 
lated to the case of the Confederate prize courts. See the Lilla, (1862) Fed. Cas. 8348. 
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cisions had flagrantly disregarded the law of nations, it seems difficult to 
justify those provisions. 

We turn now to an analysis of this last mentioned rule. Mention has 
already been made of the prevailing rule to the effect that as to enemy 
property captured as prize, the title passes at once.”° So on the authorities 
today, the situation stands thus: title to enemy property passes once the 
capture is complete; title to neutral property does not pass until the sen- 
tence of a competent court of prize, condemning the res. 

This latter proposition rests upon absolutely unanswerable grounds. Un- 
til there is proof that the neutral has rendered himself liable to penalties, 
his goods are prima facie free from seizure. If they are seized, before the 
captor inflicts a penalty of any sort, he must show that the acts of the 
neutral have been such as to give him a right to so do. This can be done 
only through the process of a judicial tribunal, and no right of property can 
pass to the captor until the court has finally adjudicated upon the matter. 

The suggestion is here made that while a natural distinction exists be- 
tween public enemy property, and all other, there is not the same reason 
for a different rule as to enemy and neutral private property. Two reasons 
present themselves—one, the necessity for simplicity in prize law, second, 
the practical difficulties involved (see supra, p. 489). 

As to the first reason, it may be said that nothing is gained by the above 
suggestion, for after adopting it there would still be two rules. But the 
situation must be viewed as a whole. Factually we find this: the smallest 
number of cases concern public enemy vessels; the next group is composed 
of private enemy vessels, while the largest is made up of cases involving 
the property of neutrals. 

If there is any merit at all in the argument that there should be a mini- 
mum of complication in the law of prize, it would seem desirable to have 
one rule governing the cases most frequently arising, bearing in mind con- 
stantly the dual phase of prize law. It has already been shown that so far 
as neutral property is concerned, both reason and authority are opposed to 
the view that title should pass upon the capture. At the same time, it has 
been conceded that as regards public enemy property there is no objection 
to such a rule; indeed, that would appear to be the natural result. 

That leaves then the second group. If it is possible to have this class 
governed by the same rule as that of the third, there will be, for all practical 
purposes, but the one rule, for the question of the title of public enemy 
vessels is never before the courts.”! 

It is submitted that there is no sound basis for a different rule for enemy 


7° Supra, p. 488. See the Leucade, (1855), 2 Spinks 228, 231. De Burgher, op. cit., pp. 
188-9. 

1 J. B. Scott, in this Journat, Vol. X, p. 104: “Public armed vessels of the enemy upon 
the high seas are subject to capture, and title passes from government to government, 
without the need for a decision of the prize court.”’ 
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and neutral private vessels. The difficulty has arisen because of the con- 
fusion of this question of title with two other questions—destruction and 
conversion. 

Whether or not the captor has the right to destroy what he has captured, 
has long been a moot point. From what has been said about public enemy 
vessels, it follows that such may be destroyed at the will of the captor. As 
to private enemy vessels, by the prevailing view today, such a right exists” 
also though its exercise is rather restricted.” 

As to neutral vessels, however, there is more difference of opinion.”* To 
deny such a right, in the case of a neutral, is consistent with the rule that 
title passes only upon a decree of condemnation of the prize court. But 
even if the same rule prevailed as to enemy property, it would not be neces- 
sary to deny that right to the captor. Destruction is a right arising out of 
belligerency, and is not dependent upon the captor having title. 

As to conversion it is not altogether clear that that right does exist. It 
has been recently doubted by a most learned commentator; and the 
British Government in the matter of the Farn took a somewhat similar 
position.”6 

But even if the existence of the right be granted, it is not fatal to the 
proposition that title to enemy property should not pass until a sentence of 
condemnation. If there be a belligerent right to destroy, irrespective of 
where title is, a fortiori there should be the right to utilize. 

If what has been said is sound, it appears then that this rule may be 
adopted for enemy private vessels, without derogating in the slightest from 
the rights of either of the parties concerned. Such a doctrine would operate 


7 The Leucade, (1855) Spinks 217; the Felicity, (1819), 2 Dods. 381, 385; Atherly-Jones, 
op. cit., p. 589; 2 Garner, International Law and the World War, p. 362 and authorities cited; 
Bentwich, op. cit., p. 93; Lawrence, op. cit., 4 ed., p. 483; Smith, op. cit., 5 ed., p. 420; Memo- 
randum on Status of Armed Merchant Vessels, Naval War College, International Law Topics, 
1916, p. 105. In Oppenheim, 3rd ed., Vol. 2, p. 620, will be found a good discussion of this 
problem. See also the German note on the sinking of the Wm. P. Frye in 1 Diplo. Corres. 
87. Fora contrary view see Woolsey, op. cit., sec. 148. 

73 See authorities cited, supra, note 72. 

™ Memorandum on Status of Armed Merchant Vessels, Naval War College, Jnternational 
Law Topics, 1916, p. 105: “In case of neutral merchantmen, the right to sink in any cir- 
cumstances, is doubtful;’’ Wheaton’s Elements by Phillipson, p. 799, to the effect that if 
the captor cannot bring the captured property in, he should release it, even if there be a 
doubt whether it is neutral or enemy. See Smith, op. cit., 5 ed., p. 424, and Oppenheim, 
3 ed., p. 273. 

7’ Oppenheim, 3d ed., p. 262, note, in which he speaks of the Ceylon, (1811), and the 
Georgianna, (1814), 1 Dods. 105, 397, as not being decisive on the point. See the Nostra 
Signora de Rosaria, (1801), 3 C. Rob. 10. 

762 Diplo. Corres. 139-140: “‘Whatever the previous status of the vessel . . . it 
would be necessary, before the vessel could be treated by a neutral power . . . asa 
German fleet auxiliary, instead of asa prize . . . that there should have been a finding 
of condemnation of her on some other ground by a competent court.” The American an- 
swer was a flat denial of this contention. 
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as a check upon overzealous naval commanders, and tend to reduce interna- 
tional friction. It is highly desirable that the belligerent be forced to justify 
his conduct before the world. The records of his court are open to all. 
Yet under the prevailing view, prize court proceedings as to enemy property 
are a mere formality, and might as well be dispensed with. If the distinc- 
tion is to be based upon the enemy character of the property, why insist 
upon court proceedings for the private property and not the public? So 
far as the belligerent is concerned, he is just as much injured by neutral 
property engaged in unneutral service, as he is by undoubted enemy prop- 
erty. In fact more so, for the former is more difficult to detect. And yet 
under the prevailing rule, greater leniency is shown the neutral property. 
Far better would it be to have but one rule, applicable to all the cases that 
arise in court, thus forcing a great class of international questions into ju- 
dicial tribunals for settlement, and providing a uniform rule for all situations. 

It is submitted that the view herein advanced, though as yet without 
much sanction from the books, is sound on principle. Nor is it altogether 
without support. Two recent works—Phillipson’s edition of Sir Frederick 
Smith’s treatise”? and the last edition of Oppenheim’® contain expressions 
favorable to this viewpoint, which may be taken, perhaps, as symptoms of 
the present-day tendency. 

The above principles are all applicable in the case of violations of neutral- 
ity. The authorities are unanimous to the effect that, as between the 
belligerents, a seizure in neutral territorial waters is valid, and that only 
the power whose neutrality has been violated can maintain a claim of 
territory in the prize court.” Unless that sovereign can show special 
damages, no damages will be awarded if the res has been destroyed.” 
Where there has been a violation of neutrality, and the courts of the neutral 
country obtain jurisdiction over the res, they may interfere to restore the 
property.*! The neutral court will prevail in case of a conflict of jurisdic- 


77 P. 419. “The modern view, however, tends to regard the captor’s right as one of 
possession only, which may be transferred into a property right by condemnation of the 
prize court.” 

*§ P, 262. ‘Capture of private enemy property does not vest the property finally in the 
hands of the belligerent whose forces effected the capture. The prize has to be brought 
before a prize court, which by confirming the capture through adjudication of the prize, 
makes the appropriation by the capturing belligerent final.” 

*? The Dusseldorf, (1920) A. C. 1034, 1037; the Purissima Conceplion, (1805), 6 C. Rob. 
45, 47; the Vrow Anna Catharina, (1803), 5 C. Rob. 15; the Twee Gebroeders, (1800), 3 C. 
Rob. 162; the Anne, (1818), 3 ibid., 435, 447; the Adela, (1867), 6 Wall. 266; the Sir Wm. 
Pere, (1866), 5 Wall. 517, 535; the Lilla, (1862) Fed. Cas. 8348; Twiss, op. cit., pp. 488, 494. 

®° The Valeria, 1921, 1 A. C. 477; the Dusseldorf, 1919 P. 240 (no damages nor costs, 
vessel released); the Anna (1805) 5 C. Rob. 373 (damages awarded). 

* The Appam, (1916), 243 U. S. 124; the Marianna Flora, (1826), 11 Wheat. 1, 42; the 
Fanny, (1824), 9 Wheat. 658, 668; La Amistad de Rues, (1820), 5 Wheat. 385; L’/nvincible, 
(1816), 1 Wheat. 238, 258; the Alerta, (1815), 9 Cranch 359, 364; the Betsey, (1794), 3 Dallas 
6; Hollingsworth v. The Betsey, (1793) Pet. Adm. Dec. 330; the Juando, (1818) Fed. Cas. 
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tion with a prize court of the captor’s country.* But unless its neutrality 
is involved, the neutral power should make no inquiry.™ 

Having seen that the rule of the transfer of title being dependent upon 
the decree of a competent prize court, is both sound in principle and sanc- 
tioned by authority, we may now test its actual working by reference to the 
three situations under which, as has been suggested, the question could 
arise. 

As between the original owner and a purchaser from the captor, if the 
sale is made prior to the decree, the buyer does not acquire an internation- 
ally valid title. That must follow necessarily from the statement of the 
rule. But, if before the title thus acquired is impeached, it is confirmed 
by the decree of a competent court, it is considered as “‘ operating retrospec- 
tively, so as to rehabilitate the former title.” * 

The purchaser after sentence by a competent court acquires an unim- 
peachable title, valid the world over. He may even take the res into the 
country of the former owner with safety, for the instrument of condemna- 
tion shows that the capture has been subjected to a judicial investigation, 
conducted in accordance with the law of nations. Hence, the former owner, 
be he enemy or neutral, has no just cause for complaint. 

If there be involved the former proprietor and a recaptor, the interests 
of both are adequately cared for. Should the recapture take place before 
sentence of condemnation, the recaptor is not taking enemy property. If 
the original captor had seized property of his enemy, the recaptor would 
be then acquiring possession of property of a friend. Under that circum- 
stance, he would have no claim to ought but military salvage, for he should 
certainly not claim as prize the property of one who is not an enemy. If 
the original owner were a neutral to the first captor, and there existed no 
just cause for confiscation, the recaptor would again get possession of the 
property of a friend. And assuming that all the nations concerned will 
act in accordance with international law, the recaptor will have no claim 
for military salvage, for he has not performed a service to the original owner. 

As for the original’owner, if he were an enemy to the first captor, he has 
no cause for complaint when his property is seized. But, by the law of war 
his property was liable to capture only by his enemy. If some one not his 
enemy gets possession, except under a decree of a competent prize court, he 
has no vatid claim to set up against the original owner. The latter, how- 
ever, has been rendered a service, for which he should pay. 

If the former proprietor be a neutral in relation to the first captor, and 


7558; the Flad Oyen, (1799), 1 C. Rob. 135, 144; Kent, Commentaries, Vol. I, p. 126; Wheaton, 
Captures, pp. 252, 266; 1 Halleck 188. 

8 Twiss, op. cil., p. 498. 

8 The Mary Lord, (1796), 3 Dall. at 192. 

* The Falcon, (1805), 6 C. Rob. 194, 200. See also the authorities cited at the end of 
note 67, supra. 


WHEN DOES TITLE TO PRIZE PASS? 499 
assuming the latter will act in accordance with international law, there 
being no cause for condemnation, a recapture is of no particular benefit to 
the owner, and hence he need pay no salvage. Nor should he lose his 
property, no matter who has the possession. 

If the sentence of a competent court intervenes prior to the recapture, 
the former owner is completely barred. It must then be regarded as the 
property of the one holding under the court decree, and will be governed 
as above outlined. 

The third situation—where a loss occurs between the time of capture, 
either through accident or because of negligence or misconduct of the captor, 
and final adjudication, raises questions of more difficulty. Closely allied to 
this phase of the matter, is the problem of apportioning the burden, when 
the captor has acted with or without justifiable cause. 

First, when the captor has acted with justifiable cause in making the 
seizure. Seizure by a belligerent is one of the risks the neutral trader must 
encounter during a war. He is not being punished, even if he is caught 
while engaged in unneutral activity. But a nation at war may go to great 
lengths in harassing its enemy, and a vigilant attitude toward neutrals is 
nearly always an effective means. 

There is justifiable cause when the ship or cargo, presents, in and of itself, 
reasonable ground for a belief that it would constitute lawful prize. In 
the leading case of the Ostsee,*’ the Judicial Committee of the Privy Council, 
in defining probable cause, adopted the definition laid down by Justice (then 
Judge) Story:** “If therefore there be a reasonable suspicion of its traffic, 
or a reasonable doubt as to the proprietary interest, the national character, 
or the legality of the conduct of the parties, it is proper to submit the 
cause for adjudication before the proper prize tribunal, and the captors 
will be justified, although the court should acquit without the formality 
of ordering further proof.’”’ In other words, so long as there existed 


8 The Leonora, 1919 A. C. 985. ‘The office of a court of prize is to provide a formal and 
regular sanction for the law of nations applicable to maritime warfare, both between bel- 
ligerent and belligerent, and between belligerent and neutral. . . . The jurisdiction of 
a court of prize is at least as essential in the neutrals’ interest, as in the interest of the bel- 
ligerent, and if the court is to have power to release in the interest of the one, it must also 
have inherent power to condemn in justice to the other. Capture and condemnation are 
the prescriptive and established modes by which the law of nations as applicable to mari- 
time warfare is enforeed.’”’ The Stigstad, 1919 A. C. 279 (damages for detention refused, 
though freight allowed). For a complete review of this right of the belligerent and corre- 
sponding risk upon the neutral, see the note of the Secretary of State of the United States 
to the British Foreign Office, of Oct. 21, 1915 (3 Diplo. Corres. pp. 25 ef seg.). This contains 
also a vigorous protest against the practices of Great Britain as to search and seizure. 
“Neglected Fundamentals of Prize Law,’’ T. J. Baty, in 30 Yale Law Journal contains a 
résumé of the latter practice. 

% The Bernice, 1921, 1 A. C. 464; The George, (1815), Fed. Cas. 5328. 

87 (1855), 2 Spinks 170. See the rule of this case, infra, note 90. 

*® The George, (1815), 1 Mason 26, 27. See also the Edna, 1921, 1 A. C. 735, 752. 
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justifiable cause, the captors will not be liable for any damages, costs or 
expenses. 

But if the seizure be made without justifiable cause, the captor must pay 
costs and damages.” Hard cases arise where the captor, though acting 
bona fide, makes a mistake as a result of which a seizure or loss occurs.” 
At the time of the capture, the captor need not assign any reason for his 
action; he acts at his peril.** He is, however, allowed to rely at the trial, 


89 The Dusseldorf, 1920 A. C. 1034, 1041: ‘Though, as now appears, the captors had no 
legal right to possession, in placing the cargo and ship in custody of the marshal, they acted 
in discharge of an obligation of a very binding character from the observance of which it 
would be most inexpedient in any way to deter persons in their position.”” The Juando, 
(1818) Fed. Cas. 7558 at p. 1189: ‘‘A seizure as prize is no trespass, though it may be 
wrongful. The authority and intention with which it is done deprives the act of the char- 
acter that would otherwise be impressed upon it. The tort is merged in the capture as 
prize.” The Buena Ventura, (1899), 175 U. S. 384; the Tropic Wind, (1861) Fed. Cas. 
14186. 

°° The Ostsee, supra, p.171. The same rule existed in France, ibid., p.172. The Bernice, 
1921, 1 A. C. 458 (damages awarded for being ordered to British port through mistake as to 
Order in Council) and authorities cited; the Acteon, (1815), 2 Dods. 48 (full compensation 
awarded for destruction of property, it being found that in no wise had the owner contrib- 
uted to the necessity of capturing and destroying his property. The captor had interpreted 
a license as invalid when it was really valid). The Nemesis, (1808) Edw. 50 (unjustifiable 
capture, costs and damages awarded). 

The Edna, 1921, 1 A. C. 735, 749, thus states the doctrine of the Ostsee: ‘‘The ground 
given for seizing her did not in fact exist, and it was held that the actual captor’s honest 
belief that it did, could not by itself operate as a probable cause for seizure.” 

In the Luna, Edw. 190, decided in 1810, a different rule was laid down and the captors 
who had misinterpreted an Order in Council, were given expenses. Five years later came 
the decision in the Acteon, supra, decided with no reference to the Luna whatsoever. The 
Sigurt, 1917 P. 250, involved the same principle. The court, however, followed the Luna, 
refusing damages and costs on the ground that the legal question at issue was important 
and not easy to decide. This result stresses unduly the belligerent right. Reason and 
justice would appear to favor the result of the Acleon. Such a conclusion moreover, would 
harmonize with the general principle that mistake of law affords no defense. In the Edna, 
supra, the court refused profits earned. In view of the rule that title remains in the origina! 
owner until sentence of condemnation it is difficult to justify such a result. This would 
appear to carry belligerent rights to the extreme limit. For a similar case see the Dirigo, 
1919 P. 204 (interest refused, though the Crown had the use of the proceeds of the property 
ultimately restored); the Falk, 1921, 1 A. C. 787, and authorities cited, acc. For American 
decisions in accord see the Ariadne, (1812) Fisher’s Pr. Cas. 25, 61; British Consul v. Thomp- 
son, (1799) Fed. Cas. 1899; Gibbs v. Two Friends, (1781) Fed. Cas. 5386; the Paquett. 
Habana, (1899), 175 U. 8. 677. As to wrongful seizures by public ships (as distinguished 
from privateers) see the Louisa Agnes, (1862) Fed. Cas. 8531 at p. 947. 

% The Leucade, (1855), 2 Spinks 228, (vessel restored, but without costs or damages be- 
cause the validity of the seizure depended upon the nice construction of public documents). 
See also the Acteon, note 90, supra, where it is said (p. 52) the claimant will get simple 


restitution where he has in some degree contributed to the loss. 
* The Marie Schroeder, (1800), 3 C. Rob. 147, 152; the Lively, (1812) Fed. Cas. 8403; 
Story, Prize Court Practice, Pratt’s ed., p. 75. 
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on facts unknown to him at the time of the capture,” the effect of which is 
to withdraw a strong restraint upon the too zealous activities of naval 
commanders. 

Thus while title remains in the original owner and though his property 
be ultimately released, yet if there existed justifiable cause for the seizure, 
not only is the owner refused costs and damages for the injuries he suffered 
because of the detention, but he may be compelled, in addition, to pay the 
expenses of the captor incurred in bringing the seized property into port.” 
The cases are numerous where expenses have been allowed the captors, 
which would rather indicate that it is not a very difficult task to convince 
the prize court sitting in the capturing country that there existed probable 
cause for the seizure. Cases where the owner has been allowed damages 
for seizure on the ground of no justifiable cause® are correspondingly few. 

The justification for this right of the belligerent must be found in the 
fact of belligerency. To deprive a nation at war of the right to seize and 


* The Elisa, (1854) Spinks 88; the Edna, 1921, 1 A. C. 735, 752. For a rather extreme 
application of this doctrine, see the Baron Sternland, 1918 A. C. 173, when contraband goods 
consigned to neutral port are seized on the ground of ultimate enemy destination, existence 
of extensive trade by the re-export of similar goods or the products thereof, from the neutral 
country to the enemy country, is of itself such strong circumstance of suspicion as divests 
the successful claimant from recovering costs or damage. See, however, the Acteon, (1815), 
2 Dods. 48, 52: ‘It makes no difference whether the party inflicting the damage has acted 
from improper motives or otherwise. If the captor has been guilty of no wilful misconduct, 
but has acted from error and mistake only, the suffering party is still entitled to full com- 
pensation, provided he has not by any conduct of his own, contributed to the loss.” 

4 The Alwina, (1916), 2 Br. & Col. Pr. Cas. 186; the Cathay, (1916), 2 Br. & Col. Pr. Cas. 
303 (expenses of detention); the Jeanne Marie, (1855), 2 Spinks 165; the Ostsee, (1855), 
ibid., 170, 171; the Franciska, (1855), 10 Moo. P. C. 73, 92; the Hope, (1813), 1 Dods. 226, 
233; the Christina Marie, (1802), 4 C. Rob. 166; the Catherine and Anna, (1801), ibid., 39; 
the Stert, (1801), 4 C. Rob. 65; the Gute Gesellschaft Michael, ibid., 94 (see also the Jonge 
Hermanus, note, p. 95, where the same result was reached, despite the fact that it was 
represented that the value of the suspected property was less than the amount of the ex- 
penses); the Beurse van Koningsberg, (1800), 2 C. Rob. 169, 173: “If neutrals, must know 
they cannot enjoy the privileges of peace in time of war, without taking some disadvantages 
along with them.”’ The Jmina, (1800), 3 C. Rob. 167 (captors allowed their expenses, for 
it is incumbent on them to bring the cargo to adjudication); the James Andrews, (1862) 
Fed. Cas. 7189. 

But the successful claimant need not pay premiums on insurance effected by the captor, 
the Catherine and Anna, (1801), 4 C. Rob. 39; the Cairnsmore, 1920 P. 209; S. C., 1921, 1 
A. C. 439. 

Nor is the claimant liable for any costs and expenses unless he is successful, the Drotining 
Sophia, 1920 P. 200. For a good general discussion of this problem, see the Dusseldorf, 
1920 A. C. 1034, 1038. Even where the captors had been guilty of misconduct they were 
allowed their expenses minus those incurred because of the misconduct, in the Principe, 
1809) Edw. 70. This same tenderness was displayed in the Peacock, (1802), 4 C. Rob. 185, 
where in awarding damages to the owner because of the misconduct of the captors, the court 
deducted the amount of what would have been the expenses had the captors acted properly. 
See also the Hoop, note 129, infra. 

See note 90, supra. 
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detain vessels suspected of carrying enemy goods, or to confiscate those 
ultimately destined for the enemy, would not only cause innumerable prac- 
tical difficulties, but seriously hinder its conduct of the war. The result 
would be an advantage to the strong belligerent over the weaker neutral, 
for whether the right be conceded or not, a nation in such a case would act 
as its self-interest dictated. But the right has a real foundation,” in the 
fact of war. Nor does it, on principle, conflict with the doctrine that title 
to captured property passes only upon the decree of a competent court. 

Having thus seen that the liability of captors for damages incurred in 
the detention is governed by whether or not they have acted with justifiable 
cause, attention is now directed to the question of the liability of captors 
when a loss has occurred between the time of seizure and of final adjudica- 
tion. 

Generally speaking, if the captors have acted with due care as regards 
the property seized, no responsibility for loss attaches.” This requirement 
is not satisfied by the care which the captor would give his own property,*® 
but must be more than that. The captor, however, is under no obligation 
of absolute liability.** When a loss occurs, the cause of which may be laid 
to the captor’s negligence or departure from the above standard, the success- 
ful claimant must be compensated in damages,’ even though this involves 


% The conditions under which this right may be exercised, is discussed, infra, under lia- 
bility of the captors for loss. 

7 The Valeria, (1921), 3 Br. & Col. Pr. Cas. 834 (captor deliberately sank vessel on 
ground was danger to navigation); the Oscar II, (1920), 3 Br. & Col. Pr. Cas. 588; the John, 
(1818), 2 Dods. 336, 338; the Maria, (1803), 4 C. Rob. 348 (goods stolen from warehouse) ; 
the Carolina, (1802), 4 C. Rob. 256 (storm); the Catherine and Anna, (1801), 4 C. Rob. 39, 
“but if accident or mere casualty happen, it must fall on the party to whom the property 
is ultimately adjudged”; Fay v. Montgomery, (1852) Fed. Cas. 4709 at p. 1114: “An 
honest exercise of the discretion necessarily arising out of his command cannot be treated as 
such misconduct in the commander of a public ship, as will forfeit the protection of his fair 
title and render him liable to be treated as a true trespasser.’ (Compare this with the 
statement in the Leucade, (1855), 2 Spinks 228, 231.) 

% The Maria, (1803), 4 C. Rob. 348, 353: said should not extend liability of carrier and 
innkeeper to persons who “are only to be required to furnish such care and due diligence, 
as they would apply to their own property.” 

°° The William, (1806), 6 C. Rob. 316, 317 (compare Sir William Scott’s statement here 
with that in the Maria, supra. In this case, Scott specifically rejects the standard he laid 
down in the Maria, but he does not mention the latter case); the Maria, supra, no extraordi- 
nary diligence required; the New Sweden (Aug. 1921) reported in 8 L. L. L. R. 480, 481: “It 
was long ago decided that a captor, by virtue of his belligerent right of capture, is not an 
insurer, and is under no obligation to insure.” 

100 The New Sweden, (Aug. 1921), reported in 8 L. L. L. R. 480, 481; the Catherine and 
Anna, (1801), 4 C. Rob. 39, 40; the Betsey, (1798), 1 C. Rob. 93, 96: “It is clear law that a 
bona fide possessor is not responsible for casualties, but he may by subsequent misconduct, 
forfeit the protection of his fair title and render himself liable to be considered a trespasser 
from the beginning’’; the Amiable Nancy, (1817) Fed. Cas. 331; the Anna Maria, (1817), 
2 Wheat. 327; the George, (1815) Fed. Cas. 5328; the Lively, (1812) Fed. Cas. 8403; the 
notion of the cases seems to be that the misconduct relates back and renders the captor a 
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liability of the sovereign of the captor." This includes negligence not 
only in effecting the seizure '? or bringing it into port,'* but also while the 
property is in the custody of the captor pending adjudication.’ All this 
follows of course if the captor be guilty of wilful misconduct." The dam- 
ages are based upon the prime cost of the property. Obligation of care 
and responsibility for lack of it, upon the part of the captor are the condi- 
tions upon which the belligerent right of capture is exercised.” It is an 
elementary principle that such a possessor is not liable for casualties, and to 
place upon the captor the obligation of due care in the premises, is but in 
accord with general principles. The title not passing to the captor until 
final decree, it is but just that the owner should be recompensed for loss due 
to carelessness of the captor. On the other hand, despite the fact that title 
is still in the claimant, and the possession in the captor, so long as the captor 
is lawfully pursuing an undoubted right, a loss is damnum absque injuria. 
The right of the neutral to his property, and the use of it in commerce, un- 
damaged, is equally not to be questioned, but his right is not superior to 
that of the nation at war. Their rights are equal.’ Superficially, there 
is an apparent inequality, for it may be said that the right of the neutral is 
exercised subject to the right of the belligerent to detain and if necessary, 


trespasser from the start. If so, it is difficult to see why he should then be allowed the 
amount of his expenses, as though he had acted properly (see note 94, supra). 

1% The Oscar IJ, 1920 A. C. 748, where it is said that the Procurator-General takes the 
place of the actual captor for all purposes. This liability does not extend to the Admiral 
of the station, under whom the captor acted, the Mentor, (1799), 1 C. Rob. 179. See also 
the Louisa Agnes, (1862) Fed. Cas. 8531, at p. 947. However, the government does not 
lose the benefit of a capture because of irregularity by the captor. The Shark, (1862) Fed. 
Cas. 12708. 

1% The Oscar II, supra. 

1% The Principe, (1809) Edw. 70 (ship carried to dangerous port); the William, (1806), 6 
C. Rob. 316 (refused to take pilot) ; the Peacock, (1802), 4 C. Rob. 185, 193 (carried to wrong 
port); the Der Mohr, (1800), 3 C. Rob. 129 (refused to take pilot). 

1% The Gerasino, (1857), 11 Moo. P. C. 88, 92: “It is the duty of the captor to send in as 
soon as possible . . . foradjudication . . . in order that speedy justice might be 
done and the property, if illegally seized, might be restored, with as little delay as possible 
to the owner’’; the Madonna Del Burso, (1802), 4 C. Rob. 169 (captor delayed in bringing 
proceedings); the Hoop, (1801), 4 C. Rob. 145 (goods pillaged); the Zee Star, (1801), 4 C. 
tob. 71 (demurrage allowed because of delay by captor in consenting to restitution); the 
Concordia, (1799), 2 C. Rob. 102 (eargo found deficient after decree of restoration); the 
Corier Martimo, (1799), 1 C. Rob. 287; the Santa Catharina, (1919), 88 L. J. P. 170. 

1% The Dove, (1813) Fed. Cas. 4035 (damages against recaptor for embezzlement); the 
Der Mohr, the William, supra, note 99; the Frie Damer, (1805), 5 C. Rob. 357 (damages to 
the vessel and personal injury to the crew). 

1% The Lively, (1812) Fed. Cas. 8403, at p. 633, and authorities cited. There is here a 
statement to the effect that there is no case where the voyage has been lost, that the profits 
would be allowed. 

7 The Oscar II, supra; the Valeria, 1921, 1 A. C. 480, 481. For duty of the captor, 
generally, see the Sudmark, 1918 A. C. 475. 

8 The Stigstad, 1919 A. C. 279, 284. 
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bring in for scrutiny before a court of prize. But this latter is merely a part 
of the right of the belligerent, not an additional right. 


There remains but one more aspect of the problem to consider—what 
sort of interest is acquired by the captor as a result of the seizure? Clearly 
he is not to be regarded as a trespasser, nor, under the prevailing rule, has 
he the title in the largest class of cases—capture of neutral property. The 
authorities are not clear as to the exact nature of the situation between 
capture and final adjudication. Sir William Scott speaks of it as an ‘‘im- 
perfect right—a jus persequendi—a right of action and no more, no right of 
interest, but a mere right of bringing to adjudication.’”’'* By others, the 
property is regarded as being in abeyance or state of legal sequestration 
pending adjudication in trust for the benefit of those who may ultimately 
be entitled.“° On the other hand, it seems that the captor is not required 
to preserve the property in specie. 

The difficulty of attempting to categorize the situation is obvious. It 
will perhaps answer the purpose to say, that as the capture is made because 
of certain circumstances and to attain a certain purpose—to wit, justifiable 
cause and either release or condemnation, the captor acquires an interest 
sufficient to enable him to fully avail himself of his belligerent rights. 

As to the interest acquired by the decree of condemnation, the matter is 
less complicated. There is hardly any exception” to the doctrine that the 
captor then holds free from all pre-existing claims against the res. Hence 
it is that the captors are preferred to the holders of a mortgage,''* of a bot- 
tomry bond," of a lien for necessaries,'® of the claim of a pledgee,"* of the 


109 The Elsebe, (1804), 5 C. Rob. 173, 183. The Susanna, (1805), 6 C. Rob. 48, 51: “While 
the ship is at sea, he (the captor) may deliberate and after mature investigation, discharge 
himself of the custody.’’ In another place, he speaks of ‘‘their inchoate right as captors.”’ 
The Lord Nelson, (1809) Edw. 79, 82. See also the Fanny, (1793) Pet. Adm. Dec. 309, 322; 
Atherly-Jones, op. cit., p. 609. 

110 Harlan v. Nassau, (1862) Fed. Cas. 6066; Kent, Commentaries, Abdy’s ed., p. 248; 
De Burgher, op. cit., pp. 185-6; Wheaton, 5th ed. Phillipson, p. 581. See the Peterhoff, 
(1865), 72 U.S. 28, for a vigorous pronouncement to the same effect. 

111 The Zamora, 1916, 2 A. C. 77. 

112 See infra, p. 506. 

13 The Emil, (1915), 1 Br. & Col. Pr. Cas. 257 (held by British citizen) allowed mortgagee 
to appear as claimant, the owner not being present; the Tergestia, (1915) 2 L. P. C. 149; 
the Ocean Bride, (1855), 2 Spinks 8, 22; the Aina, (1854) Spinks 8 (held by neutral); the 
Carlos F. Roses, (1899), 177 U.S. 655, 666 (see p. 669 for citation of English cases) ; the Buena 
Ventura, (1898), 87 Fed. 927, 937 (held by loyal northern citizen); the Delta, (1862) Fed. 
Cas. 3777; Bulchos v. Darrel, (1795) Fed. Cas. 1607; Judgment No. 6 (1918), High Prize 
Court Judgments—China, p. 25. 

14 The Tobago, (1804), 5 C. Rob. 218 (held by neutral and executed prior to outbreak of 
war); the Aina, supra; the Tergestia, supra; the Frances, (1814), 8 Cranch 418; the Mary, 
(1815), 9 ibid., 126; the Carlos F. Roses, supra. 

115 The Nassau, (1863) Fed. Cas. 10028; the Battle, (1868), 6 Wall. 498 (repairs and sup- 
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claim for reimbursements of advances,'”” of the holder of a salvage lien,'!® 
of that of the seller for the unpaid purchase price,!” of an average claim,'”° 
of liens in general,’ and even of seamen’s wages.'” It is broadly stated 
that the honesty of the transaction is of no effect,'** and that such claims 
will not be recognized, no matter how urgent the case, or great the hardship." 

On principle, there seems to be little or no objection to such a result. 
Most of such claims are founded upon private contract. As a rule the bel- 
ligerent has no access to the original agreement, and would face insuperable 
difficulties in attempting to disprove such claims as collusive. The matter 
is well put in one case: “If the door were once open for the admission of 
equitable claims and liens, there would be no end to discussion and imposi- 
tion, and the simplicity and celerity of prize proceedings, would be alike 
sacrificed.’’ !%5 

A reason of greater moment is that any other position would render ex- 
tremely hazardous and practically worthless, the belligerent right of capture 
upon the high seas.'* It would be a simple matter for an enemy, or a neu- 
tral, to arrange all sorts of claims against his property, and unless this bel- 
ligerent right were superior, naval power, would, in this respect, cease to be 
of any potency.!?” 


plies by a loyalist citizen); the Carlos F. Roses, supra; the Tergestia, supra; the Rossia, (1904), 
2 Russ. & Jap. Pr. Cas. 43; Takahashi, op. cit., p. 557. 

16 The Odessa, 1915 P. 2 (held bill of lading as security); affirmed in the Privy Council, 
1 Br. & Col. P. C. (1915) 544; the Flamenco, (1915), 1 Br. & Col. Pr. Cas. 509, 511; the 
Eumaeus, 1915, 1 Br. & Col. Pr. Cas. 605, 610; the Carlos F. Roses, supra. 

“7 Clan Urquhart, (1915), 1 Br. & Col. Pr. Cas. 498n.; (by British merchants as to freight); 
the Linaria (1915), 2 L. P. C. 286 (by British merchants) ; the Jda, (1854), 1 Spinks 331 (by 
neutral on cargo); the Velasco, (1861) Fed. Cas. 16910a (by master for repairs, supplies and 
wages); the Carlos F. Roses, supra. 

48 The Nigretia, (1905), 2 Russ. & Jap. Pr. Cas. 208, Takahashi, op. cit., p. 551, 553. 

119 The Marianna, (1808), 6 C. Rob. 24. 

2° The Hoffnung, (1807), 6 C. Rob. 383 (part of cargo sold before the seizure, to pay for 
repairs. Captor of the condemned cargo claimed contribution.) 

#1 The Ariel, (1857), 11 Moo. P. C. 119, 135; Harlan v. Nassau, (1862) Fed. Cas. 6066; 
Cargo ex Manchuria, (1905), 2 Russ & Jap. Pr. Cas. 69. 

'™ The Sally Magee, (1866) Fed. Cas. 16216. See also the Velasco, note 113, supra. 

3 The Ida, (1854), 1 Spinks 331, 341. 

'* The Napoleon, (1862) Fed. Cas. 10012 (claimant was the owner, and his servant, in 
violation of orders, had used the vessel in the Confederate service). 

2 The Delta (1862) Fed. Cas. 3777, at p. 446. 

6 Judgment No. 4 (1919), Judgments of the High Prize Court, China, 18: “ According 
to international law, a belligerent has an absolute right to what he has lawfully captured. 
Such acquisition, being original in character, is free from any right to the same thing that 
may exist in any third party; a fortiori, the existence of such rights cannot prevent lawful 
capture.” Judgment No. 5, ibid., 22, acc. 

"7 The Tobago, (1804), 5 C. Rob. 218, 222-23, where Sir William Scott elaborates upon 
this notion. See 27 Judicial Review 170, 171, for a suggestive comment upon this problem. 
It may be urged that the same considerations which control in the case of salvage, bottomry, 
and the like, where no question of prize is involved, are applicable here. But this has no 
Support from the authorities. 
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One class of cases, however, must be noted, where the captor does take 
cum onere. ‘‘That he is held to take cum onere is undoubtedly true, as a 
rule which is to be understood to apply, where the onus is immediately and 
visibly incumbent upon it.’’'* Hence it is that a captor is bound to pay 
the freight upon cargo condemned, when the carrier is a neutral.” If, 
however, the cargo is composed of a contraband, generally, no freight will 
be allowed, though it appears to be regarded as a matter of discretion.'*° 

The results above reached are in harmony with the rule that title does 
not pass until the decree of a competent tribunal. The captor acquires 
indefeasible right only at that time “—a right which is, with but little ex- 
ception, superior to every other claim against the res in controversy. 

In closing, a word may be said about the proposed international court of 
prize. It is obvious that such an institution, functioning properly, would 
do away with many of the difficulties raised by present prize practice. No 
aspersion is intended nor is cast upon the tribunals at present existent. 
But it is believed that the submission of such essentially controversial mat- 
ters to an international tribunal, guided by international law, and unre- 
strained by the municipal regulations of any one state, will best serve the 
ends of justice, and reduce international friction, on this score, to a min- 


imum.}% 


128 The Tobago, supra, p. 222. 

29 The Stigstad, 1919 A. C. 279; the Jolo, (1915) 1 Br. & Col. Pr. Cas. 291; the Juno, 
(1914), ibid., 151 (laid down the rule since followed, of allowing what is fair and reasonable 
under the circumstances); the Katwik, (1915) 1 Br. & Col. Pr. Cas. 282; the Vrow Henrica, 
(1803), 4 C. Rob. 343, 347; the Der Mohr, (1802), ibid., 314 (amount of freight decreed ex- 
ceeded value of the cargo condemned); the Bremen Flugge, (1802), 4 C. Rob. 90, 91; the 
Hoop, (1799), 1 C. Rob. 196, 219 (captor’s expenses preferred, however); the Emanuel, 
(1799), ibid., 296; the Amy Warwick, (1862) Fed. Cas. 343 (when neutral has jus in re— 
when he is in possession with a right of retention until a certain amount is paid him, the 
captor takes cum onere); Ship Societe, (1815), 9 Cranch 209; the Hazard, (1815), ibid., 205; 
Antonio Johanna, (1816), 1 Wheat. 159. 

The captor may also have other liabilities to discharge. 
Col. Pr. Cas. 589 (claim for general average); the Chateaubriand, (1916), 2 Br. & Col. Pr. 
Cas. 69 (demurrage, insurance and salvage); the Gothland, 1916 P. 239n. (general average 
When the vessel is condemned, the captor may be awarded freight with 
The Fortuna, (1802), 4 C. Rob. 278. For criticism of this general rule, 
It is a little difficult to see why seamen’s wages would 


The Sorfarren, (1915), 1 Br. & 


and salvage). 
respect to cargo. 
see Holland, Prize Law, p. 758. 
not be open and apparent, so as to satisfy the requirements. 

130 The Prins der Nederlander, 1921, 1 A. C. 754 (this discretion will be strictly exercised; 
the fact of the ship owner’s knowledge is not by itself decisive); the Jeanne, 1917 P. 8. 

131 This is clear on the authorities, as to neutral property, and should be so, on principle, 
as to enemy, supra, p. 496. 

1382 Convention XII (1907). 

138 See discussion in Oppenheim, op. cit., 3d ed., pp. 638 ff., and Smith, op. cit., 5th ed. 


pp. 327 ff. 
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EDITORIAL COMMENT 
THE ANNUAL MEETING OF THE SOCIETY 


The Eighteenth Annual Meeting of the American Society of International 
Law convened in Washington in the New Willard Hotel at 8:30 o’clock on 
the evening of April 24 last, and when it adjourned on April 26, it had added 
to its record one of the most successful meetings in its lengthening list of 
creditable accomplishments and had witnessed for the first time important 
changes in its effective executive and administrative personnel. 

This was the first meeting since the Society was organized in 1906 that it 
had met without the inspiring presence of its only President, the Honorable 
Elihu Root, who was in California by order of his physician. In his absence 
the meeting was opened by one of the distinguished Vice-Presidents of the 
Society, the Honorable Charles Evans Hughes, Secretary of State of the 
United States, who two days later was elected to the office of President, 
upon the retirement of Mr. Root as President and his elevation to the 
position of Honorary President. On that occasion the Society sent the 
following telegram of affection and appreciation to Mr. Root at his hotel in 
San Francisco: 

The American Society of International Law, meeting in plenary 
session on this twenty-sixth day of April, nineteen hundred twenty-four, 
accepts with profound regret the retirement of its first and only Presi- 
dent since its foundation. 

Although distressed by the severance of official relations, the members 
are grateful for the eighteen years of affectionate association, and con- 
sider it an inestimable privilege to have been permitted from year to 
year to observe in the midst of their meetings the skill and precision 
with which your presidential addresses—each in its appropriate place— 
have contributed to the growth of the newer and progressive Law of 
Nations. 

The Society and its members in taking this official farewell wish 
you not only health and happiness but many years of further service 
in the sacred cause of international law. 


Denied the presence of Mr. Root, the members of the Society were treated 
at the opening session to a scholarly address by Dr. James Brown Scott, who 
eulogized Mr. Root’s services to international law in the form of an epitome 
of his exposition of the subject in the various topics discussed in his 
seventeen annual presidential addresses before the Society. An attempt 
to summarize Dr. Scott’s lengthy and brilliant paper would be futile. It 
will be found in full in the printed volume of proceedings of the Society. 
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As an indication of the illuminating contents of the document, Dr. Scott’s 
concluding paragraphs will be here reproduced: 


I would like to advert, in conclusion, to the remark which I quoted 
at the beginning of this address, that when Mr. Root’s countrymen are 
as far removed from him as he is from the founders of the Republic, 
they will consider him as worthy of our Revolutionary Fathers. I 
desire very modestly to concur in this remark and its implications. 
And this address, which is longer than I had hoped, but shorter than it 
should be to set forth his many achievements, will fail of its purpose, if 
it does not show that Mr. Root’s addresses delivered at the annual 
meetings of the American Society of International Law deal with the 
fundamentals of international life and of international development, 
and are, in very truth, the text of the new law of nations. 

Happily for us, Mr. Root is in the afternoon, not the evening of life; 
his sun is in the Heavens, still high above the mountain-top, and the 
world is aglow with light! 


Secretary Hughes thanked Dr. Scott in the name of the Society for his 
“very instructive review of a distinguished service.” ‘‘The country is 
fortunate,”’ he continued, “in having had the inspiration and the benefit 
of Mr. Root’s long services. I share the opinion which Dr. Scott has 
voiced with respect to the estimate in the future of the value of Mr. Root’s 
contribution to sound opinion and to the development of an appropriate 
appreciation of international institutions.”’ 


The Distinction Between Legal and Political Questions 


The morning session on Friday, April 25th, was devoted to a report from 
the Committee on the Extension of International Law on the topic of ‘‘ The 
Distinction between Legal and Political Questions.’”’ The report took the 
form of addresses by four members of the committee: Professor Charles G. 
Fenwick, of Bryn Mawr College, acting chairman in the absence of Professor 
Jesse S. Reeves, of the University of Michigan; Professor Edwin M. Borchard, 
of Yale Law School, Professor Quincy Wright, of the University of Chicago, 
and Professor Manley O. Hudson, of the Harvard Law School. 

Professor Fenwick dealt with the subject in a preliminary way. He said 
that, in the usage of foreign offices, legal questions are those in which a 
dispute as to the respective rights of the parties is governed by a fairly 
definite rule of international law while, in contrast, political questions are 
those in respect of which there is no definite rule of international law marking 
the rights and duties in dispute. This distinction, he said, grew out of 
(1) the development of international law from usage and custom which are 
uncertain and inelastic; (2) the defective organization of the society of nations 
in the matter of an obligatory jurisdiction to develop an international 
customary law and of an international executive agency for the protection 
of rights recognized by law; and (3) the right of the individual state to be 
the ultimate arbiter in many ‘‘domestic’”’ questions which react upon the 
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welfare of other states. The problem of the committee, he concluded, was 
to study carefully the conditions of international relations to which are due 
the distinction between legal and political questions which, he thought, 
was one of the fundamental problems in the development of international 
law. 

Professor Borchard was of the opinion that the distinction was quite recent 
and had its origin in the growth and practice of arbitration. He doubted 
that the existence of an applicable rule of law is important to the conclusion 
to adopt the judicial process. “If the question does not affect what the 
nation may deem to be its vital interests, or if it finds that it has less to lose 
by a judicial settlement than by war or any other political method,” it will 
be submitted to judicial determination. ‘On the other hand, if the question 
does affect the nation’s vital interests, its origin in a treaty or its dependence 
upon a recognized rule of law, will not induce its voluntary submission to 
arbitration.” After considering the utility of the distinction, Professor 
Borchard concluded: 


The prevalent conviction, not without some historical foundation, 
that there are certain questions of vital or political interest which can 
only be settled by force should be counteracted by the assertion, sus- 
tained not by history but by reason, that there are no questions which 
inherently demand solution by force and that self-restraint, inspired per- 
haps by a realization of unhappy physical consequences even to the vic- 
tor, may convert almost any international difference into a legal question. 


Professor Wright held that there are “‘ three conditions under which states 
hesitate to appeal to law: (1) where there is no law covering the dispute, (2) 
where there is no tribunal which can be relied on to apply the law impartially, 
(3) where the application of law would not give the results which the state 
wants.” 

As to the first condition he thought that “in practically all questions 
international as well as national courts can find a rule, a principle or at 
least a standard of law to apply if they take the time, though doubtless on 
many questions it would take a brave man to prophesy before the event 
just what that rule, principle or standard would be.” 

The second objection he hoped has been remedied by the establishment of 
the Permanent Court of International Justice at The Hague. 

The real difficulty, he said, was presented by the third condition as “states- 
men frequently avoid submission of disputes to law, not because they do not 
know the law, but because they know it too well. They frequently desire 
to support claims that they feel are justified by economic interest, political 
expediency, or even sound morality, but which they are fully aware are not 
justified by law.’ Such questions, he said, were political questions and 
‘the difficulty can only be met by developing the law so that it will afford 
full protection to all claims which are really sound from an international 
point of view.” 
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He then considered at length whether the United States in asserting the 
Monroe Doctrine relied on economic, political, moral or other claims not as 
yet recognized by international law. He concluded that the doctrine is in 
the main supported by international law and treaties, though its most recent 
interpretations rely on political considerations alone. 

Professor Hudson, who, due to his inability to reach Washington in time, 
delivered his address on Saturday morning, expressed the view that there is 
no hard and fast rule to be drawn between legal and political questions; that 
law is generally the hand-maiden of policy, and it is particularly important 
in international law that we should frankly avoid the inadequacy of logic for 
the solution of the problems which have to be handled; that law is not merely 
a matter of evolution, but of service along with other human agencies to 
develop a solution of current problems which will serve general peace. 

He considered the nature of the questions involved in the bombardment 
of Corfu by Italy to enforce demands for an indemnity for the murder of 
Italians at Janina upon the boundary commission sent there by the Con- 
ference of Ambassadors at Paris. The Italian Government’s position, 
based on legal grounds and supported by juristic argument, Professor Hudson 
thought, was in truth a political position, taken for political reasons and that 
there was not very much to gain by attempting to isolate the legal features 
of the question and dealing with them apart from the political features. 

The afternoon of Friday was given over to a meeting of the Executive 
Council, and at 4:30 p.m. the members of the Society were received by the 
President of the United States in the White House. About seventy-five 
members attended the reception and received a cordial handshake from 
President Coolidge. 


The Recognition of New States and Governments 


The session on Friday evening, April 25th, was devoted to addresses on 
the subject of ‘‘The Recognition of New States and Governments.”’ Mr. 
Edward A. Harriman, Lecturer on International Law at George Washington 
University Law School, considered the definition of recognition and the 
distinction between de facto and de jure recognition, the use of which terms 
he thought was misleading in international law. Taking up the attitude 
of the American Government toward recognition of Soviet Russia as his 
special topic, Mr. Harriman described Soviet Russia as a government with a 
written constitution, with courts and with a religion called Communism. 
“Like other religions, Communism calls for missionary work, and the 
Bolshevik Government has supported missionaries in many other countries 
for the purpose of spreading the religion of Communism, with the intention 
of overthrowing the existing bourgeois governments of the unbelievers.” 
Mr. Harriman stated that there is no such thing ‘‘as the right of a govern- 
ment to recognition, or the duty of another government to recognize it. 

The question is one solely of national policy.” ‘‘If it is the policy 
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of the United States to recognize the fact of the existence of a new govern- 
ment,’’ he said, “the Soviet Government is clearly entitled to recognition. 
If, on the other hand, the character of that government is to determine the 
policy of the United States in recognizing it, there is ample evidence in the 
history of that government to justify a refusal of recognition. The govern- 
ment which has abolished God, abolished private property, repudiated its 
debts, confiscated hundreds of millions of the property of foreigners and 
executed millions of its opponents, can hardly be said to have acted in ac- 
cordance with American ideals.”’ 

The next speaker was Mr. Allen W. Dulles, Chief of the Division of Near 
Eastern Affairs of the Department of State, who took as his special topic the 
recent attitude of the American Government toward recognition of Greece. 
Mr. Dulles first contrasted the policy of the United States one hundred years 
ago in the recognition of the new revolutionary states in Latin America with 
the recognition of Greek independence growing out of the revolution during 
the same period. He then gave an historical background of the non- 
recognition of the Greek sovereigns between 1921 and 1924 and considered 
the arguments for and against recognition. He explained the character of 
American relations with Greece during the period of non-recognition, and 
ended with the recognition of the Greek Government in April 1924. He 
drew the following conclusions: 

1. The Greek precedent indicates the important influence of con- 
siderations of general policy upon recognition. It is impossible to fix 
definite rules or to state that, given a certain situation, recognition 
should inevitably follow. It must constantly be borne in mind that, 
while circumstances may justify recognition, there is no legal duty to 
accord it. 

2. The Monroe Doctrine and the policy of non-intervention in 
Transatlantic affairs have had a very distinct influence upon this 
country’s practice in dealing with the recognition of new states and 
governments in Europe. In the case of Greece there resulted from 
these policies a disinclination to follow a separate course of action with 
respect to the recognition of a particular régime at a time when other 
Powers withheld recognition and the local situation was far from stable. 

3. The Greek precedent also brings out clearly the modern tendency 
to be less technical in international dealings in matters relating to 
recognition and non-recognition. Principles of common sense are 
applied and, while recognition retains its importance in regulating 
formal international relations, under modern practice it is being 
demonstrated that, even in the absence of recognition, intercourse may, 
by mutual understanding, continue and diplomatic relations be main- 
tained. Non-recognition, plus a severance of diplomatic relations, 
as in the case of Russia, differs essentially from non-recognition plus a 
maintenance of diplomatic relations, as in the case of Greece. 


The last speaker on the subject of recognition was Professor John H. 
Logan, of Rutgers College and the State University of New Jersey, who 
discussed the American attitude toward Mexico. He pointed out two stages 
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in the development of this attitude, the first ending with the recognition of 
General Diaz in 1877 as to which President Hayes, in a message to Congress, 
said that the custom of the United States, when such changes of government 
had occurred in Mexico, was ‘‘to recognize and enter into official relations 
with the de facto government as soon as it should appear to have the approval 
of the Mexican people and should manifest a disposition to adhere to the 
obligations of treaties and international friendship.’”’ The attitude of the 
United States Government toward General Huerta when he came to the 
head of the Mexican Government in 1913 was stated by Professor Logan to 
mark a new policy, by requiring an assurance that outstanding questions 
between the two countries would be dealt with in a satisfactory manner 
before recognition would be granted. This departure from previous practice 
was further emphasized by President Wilson’s declaration in 1916 that “the 
Government of the United States will refuse to extend the hand of welcome 
to anyone who obtains power in a sister republic by treachery and violence”’ 
and by the withholding of recognition from the Obregon Government for 
three years because of his refusal to make a treaty which would secure 
American property rights in Mexico. 

Professor Logan concluded: (1) that recognition should not be used as a 
punitive or threatening instrument, nor for achieving what might be achieved 
in a more friendly way; (2) the question of recognition should not be allowed 
to become associated in the public mind with any idea of intervention; (3) the 
principle of the treaty provision adopted at the Central American Conference 
in Washington, December 1922, against the recognition of governments which 
come into power through a coup d’état or revolution so long as the freely 
elected representatives of the people have not constitutionally reorganized 
the country, should be extended so as to become an American system, sub- 
scribed to by all. 

The session on Saturday morning, April 26th, was devoted to a discussion 
of the papers dealing with the distinction between legal and political ques- 
tions. The discussion was long and animated and it was necessary to bring 
it to a close at eleven-thirty o’clock in order to transact the necessary business 
of the Society. The business meeting will be dealt with in this comment 
after describing the papers delivered at the annual dinner. 


The Annual Dinner 


One hundred and eighty members and their guests assembled at dinner 
at the final gathering which brought the meeting to a close. The Honorable 
Charles Evans Hughes, Secretary of State of the United States, the newly 
elected President of the Society, presided as Toastmaster. In the course of 
his opening remarks, Mr. Hughes pointed out the striking distinction between 
municipal law and international law with respect to the ease with which the 
former is manufactured, whereas the latter “‘is the hardest thing in the world 
to make.” Although we are endeavoring to overcome the difficulties due to 
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the enormous increase in the volume of municipal law, he said, we are doing 
all we can to magnify and extend international law. Uncertainty is common 
to both, however, he continued, and when we think of the great labor in- 
volved in the efforts to have reasonable uniformity of laws in the States of 
the Federal Union with its homogeneous people, it is not strange “that we 
meet difficulty in the development of law in the international field, with 
different nations, with different histories and traditions, and with distinct 
and conflicting conceptions of national interests.’”” The only effective way, 
he said, for the maintenance of peace and the reign of law “is through the 
increased disposition of peoples to be reasonable and fair,” and that duty 
begins at home. He concluded as follows: 


We are in a unique position at this time. There is no menace to 
our security and there is no reason why we should have the slightest 
apprehension as to our ability to take care of ourselves. There is no 
reason for any reluctance to be just. Why should we not present to the 
world an example of a people dedicated to justice, to international 
justice? What is there in the way of our expressing as a nation the 
generous sentiments which animate us as individuals? There is really 
nothing that we need to sacrifice in order to obtain the good will of all 
peoples on the earth and thus open the way to make our contribution 
to the advancement of international law. 


Dr. Frank J. Goodnow, President of Johns Hopkins University, who was 
the next speaker, spoke of the contacts of the East with the West. These 
contacts with which we are most familiar, he said, have been of the last 250 
years, during which the East has been subjected to the political and economic 
domination of the West. Outside of this period, he continued, we are apt 
to go back to the classical period of 2,000 years ago, but he called attention 
to the period in between when there was no European military Power which 
could stand against the power of the East and when Mongol or Turkish 
armies always were in Europe as invaders or conquerors, ‘‘so that if we take 
a long enough view of history . . . I think we can see that the claim of 
Europe to its inherent military superiority of the East is a vain one.”” Dr. 
Goodnow pointed to the testimony of European travellers and writers who 
had visited the East which showed that during the period before the Renais- 
sance the East had a civilization that far outranked the West. The superior 
civilization of the latter since the Renaissance, he said, was due toscientific 
development, but, he continued, “there is no reason for supposing that 
there is any inherent difference between the East and the West, and the 
East is now showing that it is capable also of adopting scientific principles 
and applying scientific methods.”’ He thought that the white races should 
reform their ideas with regard to their inherent intellectual superiority in 
the interest of friendly relations with the East. 

The next speaker was the honorable Edwin B. Parker, Umpire of the 
Mixed Claims Commission, United States and Germany, who gave an 
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account of the work of the Commission. He said that the Treaty of Berlin 
of August 25, 1921, restoring friendly relations between the United States 
and Germany, and the agreement of August 10, 1922, constituting the 
commission, are unique in international relations for 
this is the first instance in recorded history where a treaty, restoring 
friendly relations between belligerents, prescribes what the vanquished 
nation shall pay for, and leaves the amount to be paid to judicial 
ascertainment by a tribunal in the selection of which both nations have 
a voice and before which both are fully heard. 

The terms of this treaty are consistent with the practical idealism 
that carried America into the war. Here are found no annexations, no 
penalties, and no punitive indemnities, but only provisions for com- 
pensation or reparation for damage inflicted, which is the essence of 
justice. 

The last speaker of the evening was the Reverend Edmund A. Walsh, of 
Georgetown University, late Pontifical Relief Envoy to Russia, who de- 
scribed the situation in Russia and expressed his views as to the conditions of 
eventual intercourse between that country and the United States. ‘It is 
absolutely beside the mark,” he said, “‘for those entrusted with the destinies 
of the American commonwealth to be bombarded with evidence 
purporting to establish the great trade possibilities in Russia, or the practical 
failure of Communism, or the new economic policy, or the attempts to 
establish a public school system, or balance the budget and stabilize the 
currency,” for ‘‘these particular signs of a return to right reason still leave 
the depths of the Russian problem untouched.’ He said that an entirely 
new state of conditions has been created by the Soviet Government which 
render the old criterion of recognition inadequate. The United States is 
asked to recognize, ‘“‘not Russia, which no longer exists as a treaty-making 
Power, but a Union of Socialist Soviet Republics of the World . . . 
intended to embrace, eventually, the entire world, every other country, 
including America, being invited to join as a constituent state, and whenever 
the invitation is refused, the recalcitrant country is to be forced into the 
Union by revolutionary uprisings.” 

Even if such subversive propaganda be not conducted in America, the 
speaker continued, the conditions under which foreigners must live and do 
business in Russia under Soviet law are such as to deprive them of what 
Americans regard as their inalienable rights, and which cannot be considered 
as falling within the zone of negotiable issues. Among the disabilities of 
foreigners in Russia, he mentioned the inability to acquire property and the 
confiscation of property formerly owned, the requirement for the admission 
of the state as a partner in business enterprises, the deprivation of control 
over the raising and education of children, and the inhibitions against helping 
one’s native country if it happens to be a section of the international bour- 
geoisie which do not allow equal rights to the Communist system of owner- 
“Tn fact, in all his dealings with Soviet justice, which is admittedly 
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class justice, the American taking up residence in Russia must never over- 
look the fact that his life, as well as his property, is to all intents and purposes 
at the disposal of the Central Executive Committee.”’ 


Business Meeting 


The business of the Society was transacted at the Saturday morning 
session of the Society, at three meetings of the Executive Council held in 
the afternoon of April 25th, the morning of April 26th, on May 22d, and at 
a meeting of the Executive Committee held on May 13th. 

At the session held on Saturday morning, April 26th, the Society, in 
addition to electing Mr. Root Honorary President and Mr. Hughes Presi- 
dent, as previously stated, elected the following Vice-Presidents and mem- 
bers of the Executive Council to serve until 1927: 


Vice-Presidents 


Hon. Chandler P. Anderson Hon. Henry Cabot Lodge 
Hon. Simeon E. Baldwin Hon. John Bassett Moore 
Mr. Charles Henry Butler Hon. William W. Morrow 
Mr. Frederic R. Coudert Hon. Oscar S. Straus 

Hon. Jacob M. Dickinson Hon. George Sutherland 
Hon. George Gray Hon. William H. Taft 

Mr. Charles Noble Gregory Dr. James Brown Scott 
Hon. David Jayne Hill Prof. George Grafton Wilson 
Hon. Robert Lansing Mr. Theodore 8. Woolsey 


Executive Council to serve until 1927 


Prof. Cephas D. Allin, Minn. Mr. Frank L. Polk, N. Y. 
Mr. William C. Dennis, D. C. Hon. Henry W. Temple, Pa. 
Prof. Manley O. Hudson, Mass. Mr. Charles Warren, D. C. 
Prof. John H. Latané, Md. Mr. Lester H. Woolsey, D. C. 


Dr. James Brown Scott had previously given notice to the Executive 
Council of his intention to withdraw from the office of Recording Secretary 
of the Society and Editor-in-Chief of the American Journal of International 
Law;and the following statement of appreciation of his services, prepared 
by a committee of the Council, was read by Mr. A. K. Kuhn, unanimously 
approved by the Society and ordered to be printed in the Proceedings: 


After eighteen years of faithful and untiring service, Dr. James 
Brown Scott has indicated a desire to retire from his long service as Re- 
cording Secretary of the Society and as Editor-in-Chief of its JouRNAL. 
The Executive Council does not wish the occasion to pass without an 
expression of its profound regret at the loss of Dr. Scott’s services in 
both these offices, and desires the members of the Society to under- 
stand that only after persistent efforts to have him reconsider his 
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purpose and his determined refusal so to do that it has been willing 
gracefully, though reluctantly, to accept the situation. 

Dr. Scott was not merely one of the founders of the Society, but the 
one upon whom the chief burden fell in executing the plan and in 
carrying it forward to success. He brought to the Society from the 
beginning, and has continued to evidence throughout, a genius for 
organization, high scholarly ideals and an untiring industry without 
which the Society could not have been the force that it now is in the 
study of international law and in the establishment of better inter- 
national relations on the basis of law and justice. 

As Dr. Scott is by no means retiring from his activities in the Society, 
but only from the burdens of active office, it is not intended to review 
his achievements or public services, but only to emphasize that he has 
never permitted other positions in government and unofficial service to 
interfere either with the efficient administration of the Society’s affairs 
as Secretary, nor with the scholarly direction of its JoURNAL, to which he 
contributed not only numerous articles but the chief body of editorial 
comment. That both phases of the Society’s activities should have con- 
tinued successfully through the difficult years of the war is due to the 
wise counsel of our distinguished President, Mr. Root, and others, but 
particularly to him upon whom, in large measure, the detail work fell. 

° We are especially indebted to Dr. Scott for systematically and ably 
bringing to the notice of our members both the problems confronting 
our government and the solutions arrived at in that period, so momen- 
tous in its effects upon international law. 

The committee asks that this memorial be received by the Society, 
and be printed in the Proceedings as a mark of its deep appreciation of 
his long years of faithful service and of its hearty good wishes for his 
happiness and continued usefulness. 


On behalf of the committee appointed by the Executive Council at its 
meeting last year ! to consider an amendment which would clarify the mean- 
ing of Article VII of the Constitution, Mr. Kuhn also read the following 
draft of an amendment which will be duly notified to the members of the 
Society for action at its next annual meeting: 

Resolved, That Article 7 of the Constitution of the Society relating 
to resolutions be and the same is hereby amended by inserting after 
the first two words of that article, the following clauses: 

‘Relating to the principles of international law or to international 
relations,’’ so that the article will read as follows: 

‘‘ All resolutions relating to the principles of international law or to 
international reiations which shall be offered at any meeting of the 
Society shall, in the discretion of the presiding officer, or on the demand 
of three members, be referred to the appropriate committee or the 
Council, and no vote shall be taken until a report shall have been made 
thereon.” 


In this connection, the Society adopted the following resolution offered 


by Mr. Kuhn: \ 
Resolved, That a committee of seven be appointed by the President C 
to make a study of the Constitution of the Society with a view to con- or 


1 Proceedings for 1923, p. 137. 
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sider the advisability of amendments thereto for bringing it more into 
line with the experience and needs of the Society after the eighteen 
years of its existence, and that the amendments proposed by it be 
printed in the notice of the next annual meeting as required by the 
amendment clause, for action by the Society at its next annual meeting. 


Upon the recommendation of the Executive Council, the Society elected 
to honorary membership M. Charles Lyon-Caén, formerly Dean of the 
University of Paris, a member of the Institute of France, perpetual Secretary 
of its Academy of Moral and Political Sciences, and President of the Cura- 
torium of the Academy of International Law at The Hague. 

Before adjourning the Society adopted a resolution in memory of the late 
Justice William R. Day, one of the Vice-Presidents of the Society, who died 
on July 9, 1923. 

At the meeting of the Executive Council which followed immediately after 
the morning session of the Society, Admiral William L. Rodgers was elected 
chairman of the Council and the following members were elected to the 
Executive Committee: 


Chandler P. Anderson David Jayne Hill 
Charles Henry Butler James Brown Scott 
Charles Noble Gregory Judge Kathryn Sellers 


George Grafton Wilson 


Dr. Scott subsequently declined to serve, and Mr. Robert Lansing was 
elected to the vacancy at the meeting of the Council on May 22d. 

Mr. Charles Henry Butler expressed his desire to retire from the office 
of Corresponding Secretary, which he had held since the organization of the 
Society, and the following resolution of appreciation of his services was 
adopted: 


The Executive Council of the American Society of International Law 
at its meeting on April 26, 1924, desires to express its regret at Mr. 
Charles Henry Butler’s retirement from the post of Corresponding 
Secretary, which he has held from the organization of the Society on 
the 12th day of January, 1906, until the present day. 

It avails itself of this occasion to express formally its appreciation 
of Mr. Butler’s services, not only as Corresponding Secretary, but as a 
member of the Council, of the Executive Committee, and the other 
committees of the Society since its organization, and expresses its great 
pleasure that the services rendered without stint to the Society in all 
its activities will be continued by Mr. Butler in his capacity as Vice- 
President of the Society, and as a member of the Executive Council and 
of the Executive Committee. 


The Honorable Charles Cheney Hyde was thereupon reélected Treasurer, 
Mr. George A. Finch was elected Recording Secretary, and Mr. William 
C. Dennis, Corresponding Secretary. At this meeting and at the meeting 
on May 22d, the Board of Editors of the AMERICAN JOURNAL OF INTERNA- 
TIONAL Law was elected as follows: 
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Honorary Editor-in-Chief: James Brown Scott, Washington, D. C. 
Editor-in-Chief: George Grafton Wilson, Harvard University. 
Managing Editor: George A. Finch, Washington, D. C. 
Chandler P. Anderson, Washington, D. C. 

Edwin M. Borchard, Yale Law School. 

Philip Marshall Brown, Princeton University. 

William C. Dennis, Washington, D. C. 

Edwin D. Dickinson, University of Michigan. 

Charles G. Fenwick, Bryn Mawr College. 

James W. Garner, University of Michigan. 

David Jayne Hill, Washington, D. C. 

Manley O. Hudson, Harvard Law School. 

Charles Cheney Hyde, Washington, D. C. 

Arthur K. Kuhn, New York City. 

Ellery C. Stowell, Washington, D. C. 

Quiney Wright, University of Chicago. 

The appointment of committees was referred to the Executive Committee, 
and at a meeting held on May 13th, the Committee appointed the following: 

Standing Committee on Selection of Honorary Members: George G. Wilson, 
Chairman; Charles Cheney Hyde, Ellery C. Stowell. 

Standing Committee on Increase of Membership: Oscar 8. Straus, Chairman; 
Philip Marshall Brown, Arthur K. Kuhn, John H. Latané, Cephas D. Allin. 

Committee on Annual Meeting: Lester H. Woolsey, Chairman; Philip 
Marshall Brown, David Jayne Hill, John H. Latané, Charles Warren, Judge 
Kathryn Sellers, Thomas Raeburn White; ex officio: William C. Dennis, 
Corresponding Secretary, and George A. Finch, Recording Secretary. 

.- Committee for the Extension of International Law: Jesse 8S. Reeves, Chair- 
man; Edwin M. Borchard, Charles G. Fenwick, Charles Cheney Hyde, 
Manley O. Hudson, Fred K. Neilsen, Quincy Wright. 

The full text of all addresses, a verbatim report of the oral discussions, 
as well as the minutes of the meetings of the Executive Council and Execu- 
tive Committee and the financial reports, are printed in the volume of 
Proceedings, which is ready for distribution to all members and others who 
have sent in the subscription price ($1.50). 

GEORGE A. FINCH. 


THE NEW IMMIGRATION LAW AND THE EXCLUSION OF JAPANESE 


The Act approved May 26, 1924, to be cited as the ‘‘Immigration Act 
of 1924,” is the first formal exclusion act adopted by the United States 
in respect to Japanese immigrants. A practical, as distinct from statutory, 
method of exclusion has been in effect since 1908 through the voluntary 
policy adopted by Japan in pursuance of the “gentlemen’s agreement”’; 
but after sixteen years of operation this method has now been superseded. 
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The terms by which the new policy of exclusion is made effective are 
concise. Section 13 (c) of the law of 1924 provides that ‘no alien ineligible 
to citizenship shall be admitted to the United States.’’ Exceptions are 
made in favor of government officials, tourists, seamen, and persons coming 
for purposes of trade, who are not technically “immigrants,” and in favor 
of immigrants previously admitted and returning after temporary absence 
abroad, ministers of the gospel and college professors who come to carry 
on their vocation, and students who enter for purposes of study, the latter 
groups being technically described as “non-quota immigrants.’”’ The 
group of ministers of the gospel and college professors may bring with them 
their wives and children under eighteen years of age. 

As is well known, the naturalization laws of the United States were from 
the beginning limited to “free white persons,’ the only subsequent modi- 
fication being made in 1875 in favor of aliens of African nativity and per- 
sons of African descent. After a series of decisions in the lower courts,! 
in which the term ‘‘white persons’? was interpreted to mean persons of 
what is popularly known as the ‘Caucasian race,’’ the Supreme Court of 
the United States finally decided, on November 30, 1922, in the case of 
Ozawa v. United States,? that one who is “of the Japanese race and born 
in Japan”’ was not eligible to citizenship. The exclusion from the United 
States, therefore, of aliens ineligible to citizenship is as specific in meaning 
as the exclusion of the Japanese nominatim. 

A preliminary question of current interest, although only incidental to 
the legal issues involved in the new law, is raised by the conduct of Am- 
bassador Hanihara in writing a note of protest to Secretary Hughes on 
April 11, 1924, while the bill was under discussion by Congress. The 
ambassador pointed out the existence of the gentlemen’s agreement of 
1907 and, while not questioning the sovereign right of the United States 
to regulate immigration, asked of the government “‘simply that proper 
consideration ordinarily given by one nation to the self-respect of another.”’ 
In conclusion the ambassador expressed his realization, shared, as he be- 
lieved, by Mr. Hughes, of the “‘grave consequences’’ which the enactment 
of the measure retaining the particular provision would bring upon the 
otherwise happy and mutually advantageous relations between the two 
countries. 

The ambassador’s letter was made public by the Secretary of State in 
an effort to avert legislation which Mr. Hughes had opposed from the 
start. Instead, however, of accomplishing that object, the letter was in- 
terpreted by both houses of Congress as a “veiled threat,’’ with the result 
that the bill was promptly enacted into law, in the case of the Senate by 
a vote without roll call. 

There is no doubt that as a matter of technical procedure it was in viola- 


‘In re Saito, 62 Fed. 126, appears to be the first case in which a Japanese was involved. 
? For the text of the decision, see this JouRNAL, January, 1923, p. 151. 
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tion of diplomatic custom for an ambassador to express his views upon 
pending legislation, and the suggestion of the ‘‘ grave consequences’”’ which 
might result from the passage of the bill added to the breach of good form. 
On the other hand, apart from the merits of the case made out by Mr. 
Hanihara, it would seem desirable that the old rule of diplomatic non- 
interference should be modified to the extent of permitting a friendly ex- 
pression of views by a foreign government pending the passage of legis- 
lation which, it is foreseen, will have unfortunate, even if legally justifiable, 
consequences. Especially would this seem to be true in the case of a gov- 
ernment such as that of the United States, in which the initiative in legis- 
lation is in the hands of one department of the government and the gen- 
eral conduct of foreign relations in the hands of another department. 

Coming to the technical legal aspects of the exclusion provision, the 
general principle is accepted that, in the language of Justice Gray, ‘‘every 
sovereign nation has the power, as inherent in sovereignty, and essential 
to self-preservation, to forbid the entrance of foreigners within its dominions, 
or to admit them only in such cases and upon such conditions as it may 
see fit to prescribe.”’"* The general principle would appear to cover not 
merely a uniform rule applied to all states, but even a discriminatory rule 
where the grounds for the discrimination are well founded. The equality 
of states as a principle of law would appear to come into the question only 
when the conduct of the nation taking such action was purely arbitrary. 
No issue has been raised as to the discrimination shown in the denial of 
citizenship to the Japanese under the existing naturalization laws. 

Following the passage of the law, the Japanese Ambassador presented 
to the Secretary of State on May 31st a formal protest against its provisions. 
The protest called attention to the treaty of commerce and navigation of 
February 21, 1911,* and, while reserving for a later occasion the technical 
legal question whether the provisions of the Immigration Act were incon- 
sistent with the terms of the treaty, pointed out that the new legislation 
was “in entire disregard of the spirit and circumstances that underlie the 
conclusion of the treaty.” 

The treaty in question superseded the treaty of November 22, 1894. 
Article I provides in part: 

The citizens or subjects of each of the high contracting parties shall 
have liberty to enter, travel and reside in the territories of the other to 
carry on trade, wholesale and retail, to own or lease and occupy houses, 
manufactories, warehouses and ships, to employ agents of their choice, 
to lease land for residential and commercial purposes, and generally 
to do anything incident or necessary for trade upon the same terms as 
native citizens or subjects, submitting themselves to the laws and 
regulations there established. 

3’ Nashimura Ekiu v. United States, 142 U. S. 651 (1892). 
‘For the text, see Charles, Treaties, etc., 77, and Supplement to this Journa., Vol. 5 
(1911), p. 100. 
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Article IV of the treaty provides for reciprocal freedom of commerce and 
navigation, and contains the usual most-favored-nation clause. It should 
be noted that Section 3 of the new immigration law expressly excepts, as 
not being technically “immigrants,’”’ persons coming within the scope of 
Article I of the treaty of 1911. 

It is difficult to see how even the strictest interpretation of the terms of 
Article | can be made to include a liberty of Japanese citizens to enter for 
purposes of permanent settlement and incorporation into the economic 
and social life of the community as distinct from entry for mere purposes 
of trade. Considering how vital a matter the regulation of immigration by 
the United States might become at a later date, it is not to be believed that 
the government would barter away the right except by the most explicit 
terms. Any doubt must be resolved in favor of the party alleged to have 
so bound itself. 

Annexed to the signature of the treaty of 1911 was a “ Declaration” by 
which the Japanese plenipotentiary announced that his government was 
“fully prepared to maintain with equal effectiveness the limitation and 
control which they have for the past three years exercised in regulation of 
the emigration of laborers to the United States.’’ The presence of this 
declaration might, on the part of Japan, be argued to imply a grant by the 
foregoing treaty of privileges which it was thereby announced Japan would 
not avail itself of. The argument, however, is seen to be of no weight 
when consideration is taken of the fact that the negotiation of a treaty of 
commerce and navigation would have been normally an occasion for reduc- 
ing the terms of the agreement of 1907 to the form of a convention, and that 
it was the desire of the United States to spare Japan the humiliation of 
such a procedure that led to the alternative adoption of the appended dec- 
laration. Thus far the United States Department of State has not pub- 
lished the minutes of the “conversations”? which attended the negotiation 
of the treaty. 

Apart from the treaty of 1911, what was the force of the ‘“‘gentlemen’s 
agreement’’ upon its own merits? The agreement, embodied in a series 
of diplomatic exchanges between the two governments but not reduced to 
a formal draft, consisted in a voluntary undertaking on the part of Japan 
to take administrative measures designed to check the emigration to the 
United States of Japanese laborers. In return the United States Govern- 
ment was to undertake to recommend to Congress to refrain from resort- 
ing to formal exclusion legislation. While for obvious reasons the agree- 
ment was not reduced to writing, it would seem that it was none the less 
a contract to be carried out in good faith on both sides, although lacking in 
the status of a treaty under the United States Constitution. On its side 
Japan alleged, in the note of May 3lst, “the patient, loyal and scrupulous 
observance” of the agreement down to the date of the exclusion law. It 
appears that, from 1908-1923, some 8,681 Japanese have been admitted to 
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the country, including all classes. Of the 578 entering on an average 
annually it is claimed by Japan only 146 have been laborers. 

Could the agreement be abrogated legally by the United States upon 
its own unilateral motion? Again, it is difficult to see the force of the 
Japanese contention. The rule of strict construction precludes the sug- 
gestion that an agreement without time limit could be regarded as binding 
the hands of the United States for an indefinite period, subject only to the 
willingness of Japan to release the United States from the obligation. 
Moreover, the agreement was between the Government of Japan and the 
Department of State, not between Japan and the United States, and it 
did not pretend to restrain Congress except in so far as the Executive De- 
partment might do so by way of recommendation. 

On the other hand, the passage of the law of May 26, 1924, quite clearly 
releases the Japanese Government from any obligations assumed under 
the “ gentlemen’s agreement.”’ This result the Japanese Ambassador frankly 
announced in his note of May 3lst, saying that it would henceforth be 
impossible for Japan to continue the undertaking assumed by the agree- 
ment. Asa matter of practical administration, it may be noted that under 
the agreement Japan had refrained from issuing passports to Japanese labor- 
ers to go to the continental territory of the United States. Instead of a pass- 
port, the Japanese immigrant will now need a consular ‘‘immigration visa”’ 
issued by a United States consul in Japan, in default of which he cannot 
enter the United States. President Roosevelt’s executive order of March 
14, 1907, will still operate to deny admission to Japanese laborers whose 
passports might read to Canada or Mexico and who might seek to enter 
the United States from those countries, but Japan will be under no obliga- 
tion to supplement this measure by a continuation of the ‘‘strict control” 
hitherto exercised over the emigration of Japanese laborers to territory con- 
tiguous to the United States. 

But if the Japanese protest against the exclusion provisions of the Immi- 
gration Act is weak on the side of law, it is strong on the side of common 
international courtesy and decent neighborly conduct. Between nations, 
as between citizens of the same state, there are rules of intercourse which, 
however clearly they may lack the force of legal obligations, are none the 
less fundamental conditions of friendly relationships. The term “comity” 
is frequently used in diplomatic intercourse to indicate rules of conduct 
or methods of procedure which correspond roughly to the conventions of 
social life within the local community. The Japanese note of May 31st 
refers to the “ordinary rules of comity”’ as having been disregarded by the 
Act of Congress. Whether or not comity in its technical sense is applic- 
able to a case of the present kind, there are at least the canons of good man- 
ners and the rule of fair consideration of the effects of one’s legal act upon 
a friendly country. Mr. Hanihara’s note of April 11th asked of the United 
States “simply that proper consideration ordinarily given by one nation 
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to the self-respect of another, which after all forms the basis of amicable 
international intercourse throughout the civilized world.” 

It is a question to be decided by Congress whether the “gentlemen’s 
agreement”’ had failed to secure the results desired and whether the pro- 
visions of the new law promised to be more effective. It is the method of 
procedure which is open to just criticism. The “proper susceptibilities” of 
the Japanese nation, the “just pride’’ which it feels has been seriously 
wounded, the “‘prestige”’ of Japan in the Far East may seem to the Occi- 
dental mind to be somewhat intangible grounds upon which offense could 
be taken. That these grounds are none the less real makes it imperative 
that they should be taken into account if mutual confidence and friendly 
cooperation is to prevail in those other relationships between the United 
States and Japan which it was undoubtedly not the desire of Congress 
to interrupt. 


C. G. FENwIcK. 


ENEMY PRIVATE PROPERTY 


Probably no rule of international law was regarded in 1914 as more firmly 
established than the rule that private property within the jurisdiction 
belonging to citizens of the enemy state is inviolable. The rule was not 
adopted in any sudden burst of humanitarian sentiment, but was the result 
of an evolution of centuries. It rests upon a sound development in political 
and legal theory which was deemed natural and incidental to the evolution 
of modern civilization, namely, a conviction as to the essential distinction 
between private property and public property, between enemy-owned 
private property in one’s own jurisdiction and in enemy territory, and 
between non-combatants and combatants, accompanied by the growing 
realization that the practice of confiscation was reciprocally unwisely 
destructive and inconsistent with economic common sense. Possibly also 
the natural-law school of jurists in the eighteenth century were not without 
their influence in emphasizing the conviction, of mutual advantage, that 
those surviving the devastating effects of unmitigated war should have 
something left with which to take up again the thread of life. 

At all events, by the nineteenth century, the ancient practice of confisca- 
tion had become obsolete, and though occasional judicial dicta may be found 
to the effect that it was a “strict right’’ of belligerents, Kent as far back as 
1825 had characterized it as a “‘naked and impolitic right, condemned by 
the enlightened conscience and judgment of modern times.””! Marshall in 
1814 had said that “the mitigations of this rigid rule, which the humane 
and wise policy of modern times has introduced into practice, will 
more or less affect the exercise of the right, but cannot impair the 


' Kent, Commentaries, I, 3, 65. Quoted also by Clifford, J. in Hanger v. Abbott (1867), 
6 Wall. 532, 536. 
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right itself. . . .’*% But whatever doubt Marshall had left as to his 
views in 1814, by asserting ambiguously that the ‘‘exercise’”’ of the right 
had been ‘‘affected”’ without impairing the ‘‘right”’ itself, was removed 
in 1833 by his flat denial of the privilege of the conqueror to confiscate 
private property, on the ground that it would violate ‘‘the modern usage 
of nations, which has become law.”’ 

Lord Ellenborough in 1817, in refusing to give effect in England to a 
confiscation by Denmark of a debt due a British enemy subject, said “‘that 
the practice of Europe in refraining from the confiscation of debts had 
become so general that confiscation must be considered as a violation of the 
publie faith.”"* Not a single case of confiscation of private property of 
enemy citizens occurred during the rest of the nineteenth century, except 
the Confederate States Act of 1861 which excepted from its operation 
“public stocks and securities.””"> The Union Acts of 1861 and 1862 were 
directed against property directly used in aid of the rebellion or against 
persons who treasonably aided the Confederate cause. They were not 
general confiscatory measures against enemy private property.‘ 

So thoroughly had the principle of immunity of private enemy property 
within the jurisdiction become established in international law, that dis- 
cussion of the subject in international conferences became perfunctory; 
effort was rather confined to insuring the immunity of private property in 


2 Brown v. United States (1814), 8 Cranch 110. He added: ‘“‘It is not believed that 
modern usage would sanction the seizure of the goods of an enemy on land, which were 
acquired in peace in the course of trade.’”’ He also observed that ‘‘according to modern 
usage,’’ private property ‘“‘ought not”’ to be confiscated. He said that ‘‘this usage 
cannot be disregarded by [the sovereign] without obloquy.”’ 

3 United States v. Percheman (1833), 2 Peters 51. See the celebrated passage in Moore’s 
Digest of International Law, Vol. 7, pp. 312, 313, analyzing the evolution in Marshall's 
views in this respect, and explaining the inconsistencies embodied in the opinion in Brown 
v. United States, supra. Judge Moore there says: ‘‘The supposition that usage may render 
unlawful the exercise of a right, but cannot impair the right itself, is at variance with sound 
theory.” 

4 Wolff v. Oxholm (1817),6M.&S.92. The Danish action in 1807 has been explained by 
an English writer as not really a case of confiscation, but of retorsion, justified by the un- 
precedented act of the British fleet without war or warning swooping upon the Danish 
ships of war and capturing them. Latifi, A., Effects of War on Property. London, 1909, 
p. 47. 

5 Lord Russell, speaking of this Confederate Act, said: 

‘* Whatever may have been the abstract rule of the Law of Nations in former times, the 
instances of its application in the manner contemplated in the Act of the Confederate Con- 
gress in modern and more civilized times are so rare and have been so generally condemned 
that it may almost be said to have become obsolete.’’ Lord Russell to Acting Consul 
Cridland, State Papers, 1862, Vol. 62, no. 1, 108, quoted by Hall, International Law, 7th 
ed., p. 462, note. 

6 See the comment on Miller v. United States (1870), 11 Wall. 268 in 23 Columbia Law 
Rev. 383, and Hyde, International Law, II, p. 238: ‘‘It is not believed that [the Act of 1862] 

indicates legislative approval of the confiscation in a foreign war of the property 
of alien enemies within the national domain.” 
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enemy territory, except for requisition under compensation. Articles 46 
and 47 of the Hague Regulations of 1899 and 1907 expressly stipulate that 
“private property may not be confiscated” and “pillage is formally pro- 
hibited.”’ Latifi, an English specialist writing on the subject in 1909, felt 
justified in saying:’ 

Will the conscience of civilized mankind permit a return to what 
appeared even to the rough Barons who extorted the Great Charter 
from King John to be too harsh a system, or is the private property of 
the citizens of the hostile State to remain inviolable within a belligerent’s 
jurisdiction as it practically is in hostile territory under military 
occupation? 

The enormous improvement in the means of communication, and the 
increased sense of solidarity amongst civilized nations, have made a 
return to the older principle impossible. 


Even during the recent war, as late as 1918, and therefore long after the 
Trading with the Enemy Acts, the English House of Lords and other courts 
reiterated the time-honored doctrine that “It is not the law of this country 
[England] that the property of enemy subjects is confiscated. Until the 
restoration of peace the enemy can, of course, make no claim to have it 
delivered up to him, but when peace is restored he is considered as entitled 
to his property with any fruits it may have borne in the meantime.”’® 

Such was the state of the law, based upon the soundest of economic 
principles, when the Peace Conference met in 1919. To the astonishment 
of many students of international law, somewhat familiar with the history 
and reasons for the rule dictating the immunity of private enemy-owned 
property, there issued from the Conference in the form of Article 297 of the 
Treaty of Versailles, and embodied also in the other peace treaties, the 
following provision: 

Subject to any stipulations which may be provided for in the present 
treaty, the Allied and Associated Powers reserve the right to retain and 
liquidate all property, rights and interests belonging . . . to 
German nationals, or companies controlled by them, within their 


territories, colonies, possessions and protectorates, including territories 
ceded to them by the present treaty. 


The proceeds were to be devoted to the payment of private debts and public 
reparations, and the enemy country was to compensate its expropriated 
nationals. 

Thus, at one stroke of the pen an institution which was deemed im- 
pregnable and fundamental to the existing economic order, and the history 


? Latifi, op. cit., p. 48. 

* Lord Finlay, now Judge of the Permanent Court of International Justice, in Stevenson 
v. Aktiengesellschaft fiir Cartonnagenindustrie [1918, H. L.], A. C. 239, 244. See also Lord 
Haldane in same case, ibid., 247; Lord Parker in Daimler Co. v. Continental Tyre and Rubber 
Co. [1916], 2 A. C. 307, 347; Lord Birkenhead in Fried Krupp A. G. v. Ocronera (1917), 88 
L. J. Ch. 304, 309; Cardozo, J. in Techt v. Hughes (1920), 229 N. Y. 222, 128 N. E. 185. 
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and economic basis of which could hardly have been adequately realized by 
the treaty-makers, was temporarily, at least, undermined. This cannot be 
deemed a service to mankind, nor in the long run, to the participating 
countries. If, as is commonly assumed, one of the principal functions of 
law is to insure the security of acquisitions, one cannot fail to remark how 
seriously that function has been impaired. Indeed, this reversion on 
momentary provocation to a primitive custom may well justify the con- 
clusion that probably few of the hard-won victories of civilization establish- 
ing the supremacy of law over violence bear any assurance of permanence. 
For a temporary gain of a few millions within easy reach, the clock has been 
turned back several hundred years and there has been revived an ancient 
barbaric practice which is likely to do incalculable harm before a wiser 
generation will undo it. 

It is believed that few provisions of the treaties of peace are more ominous 
for the future than this measure for the confiscation of privately-owned 
enemy property within the jurisdiction. In a day when international 
business depends upon the mobility of capital as never before, foreign 
investment and property, which for over a century had been protected by 
law, must now depend for their security, as in ancient times, upon the 
preponderance of force.® The effect of the revolutionary doctrine adopted 
at Versailles has not yet been fully realized by the trade and banking 
community, but it seems quite obvious that there can be no serious reduc- 
tion in armaments in any independent country so long as this subversive 
doctrine prevails in international affairs. It is a cancer in the system. 

Here it is only proper to point out a defense of the treaty practice of con- 
fiscatien advanced by a British publicist.!° This writer observes that the 
older writers conceded the legitimacy of confiscating private property; that 
the Hague Convention forbidding it was not binding in the late war, because 
all the belligerents had not ratified it; that the recent practice was not out- 
right confiscation, but rather, provisional or delayed confiscation; that unless 
the private property of enemy citizens was taken, British creditors would— 
he asserts it as a fact—have been unable to collect their debts from private 
German, Austrian, Hungarian, Bulgarian and Turkish debtors; that if some- 
one had to suffer, it was better for the enemy citizens to lose than for one’s 
own nationals; that if the enemy citizens have not been compensated, that 
is the fault of the enemy governments and not of the British and other con- 
fiscating governments; and that inasmuch as most foreign investors and 
traders are persons of large means and necessarily exert considerable influ- 
ence on foreign policy, there would be, in the realization that war would 


* A striking illustration of the correctness of this opinion is found in the Treaty of Lau- 
sanne, coming after the Turkish victory at Smyrna. In that treaty (Article 65) the private 
property of Turks in Allied countries, confiscated under the Treaty of Sévres, is released 
from sequestration or confiscation and restored to its owners. 

10 Mr. Claude Mullins in Proceedings of the Grotius Society. Vol. 8, p. 89. 
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sacrifice their foreign investments in enemy countries, a wholesome influence 
for the prevention of war. It is also true that other writers have sought 
solace or justification for Article 297 in that provision of the treaties by 
which the enemy states undertook to compensate their nationals who had 
been despoiled of their property in Allied countries. 

The obvious answer to this argument is that evidence of the antiquity of a 
particular practice is no evidence that it is now legal; that the Hague Con- 
vention was not a new rule of law, but merely codified a rule a century old; 
that post-war confiscation is as effective and spoliative as confiscation 
durante bello; that there is no evidence that British creditors would have lost 
their money, but even if they had, to take property from A to pay the debt 
of B or of his nation is revolutionary in its effects and implications; that con- 
fiscation of private property, as an incident of war, may afford an incentive 
to war rather than a deterrent, and that the realization that the security of 
private property and investment abroad depends not on law but on force 
will tend to increase and not diminish armaments and, coincidentally, the 
chances of war. 

Finally, it may be said that a committee of the British Board of Trade 
has recognized the fact that the provision relegating the expropriated owners 
to their own governments for compensation was a nearly futile gesture, in 
view of the incapacity of those governments to meet the obligation and the 
disability, if not unwillingness, of the Allied Governments to enforce it.” 
The committee has therefore recommended compensation for a considerable 
number of those ex-enemies who have been deprived of their property by 
application of Article 297; but while the principles adverted to in the report 
challenge the wisdom of the whole proceeding, the application of the recom- 
mendations is limited to those few whose property has not yet been liqui- 
dated. It is therefore likely that Great Britain, which, as a trading and invest- 
ing nation, must realize the disquieting effects of the doctrine she has been 
misled into espousing, will go much further in the compensation of the aliens 
affected. Indeed, the realization of what is involved was made clear 
when British bankers, demanding of the Russian negotiators for a loan that 


1! See the acute observation of John Bassett Moore in this connection: 

“It is true that in certain early writers who reiterated the stern rules of the law of Rome, 
sweeping generalizations may be found in which the right is asserted on the part of enemies 
to seize all property and confiscate all debts. The same writers, upon the same authority, 
assert the lawfulness of treating all subjects of the belligerent as enemies, and as such of 
killing them, including women and children. These generalizations, even at the time when 
they were written, neither expressed nor purported to express the actual practice of nations, 
and it is superfluous to declare that the law of the present day is not to be found in them; 
for, with the change in the practice of nations, growing out of the advance in human thought, 
the law also has changed.”’ Moore’s Digest of Int. Law, VII, 306. 

“Special Report of the Committee appointed by the Board of Trade to advise upon 
applications for the release of property of ex-enemy aliens in necessitous circumstances.”’ 
London, 1924. Cmd. 2046. 15pp. 
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foreign property must be made safe in Russia ‘‘in all circumstances,” 
were met by the reported inquiry whether this was the custom in England. 
The force of the Russian reply at Genoa was probably not lost on British 
statesmen. 

We in the United States have a tradition in this matter. Ata very early 
day in our history, we committed ourselves to the wise and enlightened policy 
of regarding the private property of citizens of enemy states as immune and 
inviolable. Under the treaty of January 8, 1802, the treaty provision of 
1783 restoring British creditors to their legal rights having proved ineffec- 
tive, we paid to Great Britain some three million dollars to make good acts 
of confiscation against British subjects practised by some of the States in the 
Revolutionary War. 

Article X of the Jay Treaty of 1794 provided: 


Neither the debts due from individuals of one nation to individuals of 
the other, nor shares, nor monies, which they have in the public funds, 
or in the public or private banks, shall ever in any event of war or 
national differences be sequestrated or confiscated, it being unjust and 
impolitic that debts and engagements contracted and made by indi- 
viduals, having confidence in each other and in their respective Govern- 
ments, should ever be destroyed or impaired by national authority on 
account of national differences and discontents. 


It was in defense of that provision of the treaty that Alexander Hamilton 
wrote two of his famous Camillus Letters. Hamilton’s argument is believed 
to be unanswerable, and it is hardly conceivable that his sound principles 
will ever be repudiated by the country. He said: 


The right of holding or having property in a country always implies 
a duty on the part of its government to protect that property, and to 
secure to the owner the full enjoyment of it. Whenever, therefore, a 
government grants permission to foreigners to acquire property within 
its territories, or to bring and deposit it there, it tacitly promises 
protection and security. 

There is no parity between the case of the person and goods of 
enemies found in our country and that of the persons and goods of 
enemies found elsewhere. In the former there is a reliance upon our 
hospitality and justice; there is an express or implied safe conduct; the 
individuals and their property are in the custody of our faith; they have 
no power to resist our will; they can lawfully make no defense against 
our violence; they are deemed to owe a temporary allegiance; and for 
endeavoring resistance would be punished as criminals, a character 
inconsistent with that of anenemy. To make them a prey is, therefore, 
to infringe every rule of generosity and equity; it is to add cowardice 
totreachery. .. . 

Moreover, the property of the foreigners within our country may be 
regarded as having paid a valuable consideration for its protection and 
exemption from forfeiture; that which is brought in commonly enriches 
the revenue by a duty of entry. All that is within our territory, 
whether acquired there or brought there, is liable to contributions to 
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the treasury, in common with other similar property. Does there not 
result an obligation to protect that which contributes to the expense of 
its protection? Will justice sanction, upon the breaking out of a war, 
the confiscation of a property which, during peace, serves to augment 
the resources and nourish the prosperity of a state? 

The property of a foreigner placed in another country, by permission 
of its laws, may justly be regarded as a deposit, of which the society is 
the trustee. How can it be reconciled with the idea of a trust, to take 
the property from its owner, when he has personally given no cause for 
its deprivation? 

In his Camillus Letter X VIII, he added: 

No powers of language at my command can express the abhorrence 
I feel at the idea of violating the property of individuals, which, in an 
authorized intercourse in time of peace has been confided to the faith 
of our government and laws, on account of controversy between nation 
and nation. In my view, every moral and every political sense unite 
to consign it to execration. 


Hamilton expressed what has been deemed to be the permanent policy of 
the United States. Numerous treaties have reaffirmed it. If it was sound 
in an agricultural age, it is far more valid and essential in this industrial era. 
At every international conference in which the subject was discussed, we 
exerted our influence in behalf of the sanctity of private property and even 
sought adherence, with some limited success, to the doctrine of immunity 
of private property at sea." 

Under the Trading with the Enemy Act of October 6, 1917, the United 
States sequestrated the property belonging to citizens of Germany, Austria 
and Hungary. It was understood that this was done solely to prevent the 
hostile use of the property against the United States during the war, and 
the Alien Property Custodian was designated as a ‘‘ common-law trustee.’ ® 
Though sales were permitted, first to preserve the trust and then, as alleged 
by one custodian, to avoid making profits for the absent enemy, the trust 
nature of the relationship has never ceased. The Supreme Court of the 
United States" and some of the lower federal courts have therefore, it is 
believed, committed a serious error of a fundamental nature in regarding 
the sequestration as a ‘“‘capture”’ in exercise of the power of Congress ‘‘to 
make rules concerning captures on land and water.” 


1 See Works of Alexander Hamilton (Lodge’s edition), Vol. V, pp. 412 et seg. See the 
extended quotations from Hamilton and the references to the treaties concluded by the 
United States in Moore, John Bassett, International Law and Some Current Illusions 
(New York, Macmillan, 1924), pp. 14 et seg. 

“See the instructions of Secretary of State Hay to the American delegates at the First 
Hague Conference. (Scott, Instructions and Reports of United States Delegates to Hague 
Peace Conference, p. 9.) 

* Cong. Record, 65th Cong. Ist sess. 4844 ef seg. Sen. Rep. 113, 65th Cong. 1st sess.; 
H. R. Rep. 85, 65th Cong. Ist sess. 


 Stoehr v. Wallace (1920), 255 U.S. 239. 
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This can be most effectively demonstrated by quoting the words of John 
Bassett Moore in his recent work Jnternational Law and Some Current Illu- 
sions, a book which should be read by every American citizen. Speaking of 
the policy of Congress under the Trading with the Enemy Act, he says: 


This was not, nor did it purport to be, an exercise by Congress of its 
constitutional power ‘‘to make rules concerning captures on land and 
water.”’ The word “‘capture”’ is in law a technical term, denoting the 
hostile seizure of places, persons and things. Men in arms are “‘cap- 
tured,’”’ but a non-combatant is seized or arrested. A defended city, if 
taken, is said to be ‘“‘captured”’; if undefended, it is ‘‘ occupied.” 
Property is said to be ‘‘captured,’’ only when seized, in a hostile sense, 
under claim of forfeiture or confiscation. These distinctions are very 
elementary. The idea of provisionally holding enemy property in 
custody in order to prevent its use in the enemy interest is by no means 
new. In England, it is at least as old as Magna Carta. No one under- 
stood the act of Congress to contemplate a hostile seizure. The very 
terms of the act preclude such an interpretation. It merely authorized 
the provisional holding of the property in custody, and appropriately 
styled the official who was to perform this function, the Alien Property 
Custodian.” 


Unfortunately, the first Alien Property Custodian, in what may char- 
itably be characterized as an excess of zeal, and in spite of the official an- 
nouncement of the government that ‘‘there is no thought of a dissipation 
or confiscation of property thus held in trust,’’ departed somewhat from the 
functions of a trustee by selling out many of the trusts at inadequate prices 
and for the avowed purpose of injuring the owners. Many of these sales 
were made long after the armistice, when hostilities at least should have 
ceased. The first report of the Alien Property Custodian can only be 
deprecated by Americans interested in the record and future of their coun- 
try and in the preservation of the institution of private property. No 
more brilliant exposition of the activities of the early Alien Property Cus- 
todians can be presented than that by John Bassett Moore in the work 
already cited.'* He says: 

In the original statute the function of the alien property custodian 
was defined as that of a trustee. Subsequently, however, there came a 
special revelation, marvelously brilliant but perhaps not divinely in- 
spired, of the staggering discovery that the foreign traders and manu- 
facturers whose property had been taken over had made their invest- 
ments in the United States not from ordinary motives of profit but in 
pursuance of a hostile design, so stealthily pursued that it had never 
before been detected or even suspected, but so deadly in its effects that 
the American traders and manufacturers were eventually to be engulfed 
in their own homes and the alien plotters left in grinning possession of 
the ground. Under the spell engendered by this agitating apparition, 


17 Moore, J. B., International Law and Some Current Illusions, p. 21. 
18 [bid., p. 22. 
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and its patriotic call to a retributive but profitable war on the malefac- 
tor’s property, substantial departures were made from the principle of 
trusteeship. 

Fortunately for American history, the United States has not, except for 
the activities just alluded to, adopted a policy of confiscation with respect 
to the property taken over by the Alien Property Custodian. The property 
is still held, however, by virtue of the Knox-Porter Resolution, embodied 
in the Treaty of Berlin, until Germany and the other ex-enemy coun- 
tries make “suitable provision for the satisfaction of” the claims of 
American citizens. It is unfortunate that such a provision was adopted 
in an American treaty, for it challenges the security of foreign 
private property. It was accepted, according to the late Senator Knox, 
to overcome the objection of certain members of Congress to the adoption 
of the Peace Resolution; but Senator and ex-Secretary of State Knox 
openly declared that he regarded our further retention of the property as 
not “decent.’’ Congress has retained full control of the matter, and may 
dispose of the private property as it sees fit. In the Winslow Act of 
March 4, 1923, $10,000 as a maximum was returned to each owner, thus 
disposing of perhaps ninety per cent of the trusts; so that the remaining 
funds held as security are the property of but a limited number of persons. 

In the case of the Austrian property, an unusual situation is presented. 
The bulk of the Austro-Hungarian private property, owned by persons 
who were fortunate enough to reside in the succession states, has been 
returned under the Act of June 5, 1920. The only property still held as 
security for the obligations of the former Austro-Hungarian Empire be- 
longs to the few persons, owning more than $10,000, who were so unfor- 
tunate as to reside in what is now the truncated Republic of Austria. A 
considerable amount of the entire property still retained, moreover, has 
come by inheritance or otherwise, into the ownership of persons who were 
either never, or had ceased before January 10, 1920, to be citizens of ex- 
enemy states. This is anomalous. 

No one has better expressed the underlying reasons for holding inviolate 
the private property of foreigners under all circumstances than Secretary 
of State Hughes in his address at Philadelphia, November 23, 1923. He 
declared: 

A confiscatory policy strikes not only at the interests of particular 
individuals but at the foundations of international intercourse, for it 
is only on the basis of the security of property, validly possessed 
under the laws existing at the time of its acquisition, that the conduct 
of activities in helpful cooperation, is possible. . . . Rights 
acquired under its laws by citizens of another State, [a State] is under 
an international obligation appropriately to recognize. It is the policy 
of the United States to support these fundamental principles. 

There can be little doubt that these principles, though uttered with 
Russia in mind, apply equally to the foreign sequestrated property in the 
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United States. It is regrettable that it has not yet been restored to its 
owners. There must be feasible ways of securing the payment of the 
American claims, without violating our national traditions. For example, 
it has not been made clear why we cannot share, to the limited extent 
required, in the payments to be effected by Germany under the Dawes 
Report. It would seem that the United States should be able to obtain 
the consent of the Allies to permit Germany to pay us the moderate sums 
involved, without participating in ‘‘sanctions.’”’ Payment and enforce- 
ment are separable. Even payment by Congress of the American claims 
against long-term German bonds would be preferable to touching the 
private sequestrated property. Simple respect for our past and a pru- 
dent regard for our future, dictate that we cannot, as an inviting and in- 
vesting nation, jeopardize the security of foreign private property, both of 
aliens in the United States and of Americans abroad, by the adoption of 
so destructive and shortsighted a policy as the confiscation of private 
property for the discharge of a public indebtedness. In the words of 
Hamilton, it ‘‘would disgrace the Government of the country and injure 
its true interests.” 

Some comfort may be derived from the profound words of John Bassett 
Moore who, as chairman of the Commission of Jurists to consider and report 
upon the revision of the rules of warfare, said, in opening the conference 
at the Hague in December, 1922: 

I deem it to be inconceivable that a generation accustomed to 
boast that it is the heir of all the ages, in the foremost files of time, 
should consciously relinquish the conception that all human affairs, in 
war as well as in peace, must be regulated by law, and abandon itself 
to the desperate conclusion that the sense of self-restraint, which is the 
consummate product and the essence of civilization, has finally suec- 
cumbed to the passion for unregulated and indiscriminate violence. 


EpwIn M. BorcHarb. 


THE INDIVIDUAL AND INTERNATIONAL LAW 


Philosophy and law have suffered much harm because of the desire of 
men for rigid classification and definition. There is a naive yearning to 
circumscribe carefully a subject and to place it safely within the confines of 
a letter-file. Men insist on simplicity in their thinking: they abhor the 
complex and the uncertain. As a wise Frenchman once observed, ‘One 
defines a subject in order to avoid the necessity of understanding it.” 

The law of nations has been thus treated: it has been narrowly restricted 
and rigidly defined. Various assertions of principles have been so boldly 
affirmed and reiterated by successive publicists that they have become 
almost axiomatic. An Attorney-General or a Secretary of State declares 
that the three-mile limit of maritime jurisdiction has been universally fixed, 
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and the Supreme Court solemnly insists that this is true though unable to 
define what is meant by ‘“‘territorial waters.’’ It is enough to say that the 
matter has been settled: rigidity in the law is to be preferred to reason. 

No proposition perhaps has received such general assent as that inter- 
national law applies only between states, and that a man has no international 
rights. By this method of definition and classification the publicists often 
attempt to relegate international private law to the sphere of ‘conflict of 
laws,’’ to employ the Anglo-American phraseology. Problems of domicile, 
of personal status, and of nationality itself, that inevitably give rise at times 
to diplomatic controversy, are ignored. The facts of international society 
must be made to conform to the categories of the publicists. According to 
their concept, the law of nations is the dictator, the moralist, the preacher, 
the rigid mould into which the interests and rights of men must be poured. 

Now it would not seem very difficult to demonstrate in a simple way that 
the proposition that man is the “‘object”’ of law with no other rights than 
flow from his nationality is unsound both in principle and practical experi- 
ence. A pirate is the enemy of all mankind. He may be summarily exe- 
cuted without any thought concerning his nationality. A slave bound in 
chains is entitled to his freedom the world over. No one for a moment 
would think to ask what his political allegiance might be. Piracy and 
slavery are both proscribed by the law of nations. The question of na- 
tional classification is in no way involved. 

The case of the Paquette Habana and of the Lola, small fishing vessels 
owned by Spanish nationals and captured during the war in 1898 by Ameri- 
can gunboats, is very pertinent in this connection. The Supreme Court of 
the United States held: 

This review of the precedents and the authorities on the subject 
appears to us abundantly to demonstrate that at the present day, by 
the general consent of the civilized nations of the world, and inde- 
pendently of any express treaty or other public act, it is an established 
rule of international law, founded on considerations of humanity to a 
poor and industrious order of men, and of the mutual convenience of 
belligerent states, that coast fishing vessels, with their implements and 
supplies, cargoes and crews, unarmed and honestly pursuing their 
peaceful calling of catching and bringing in fresh fish, are exempt from 
capture as prize of war.! 

It is of peculiar interest to note that here was a case where no treaty or 
positive international engagement was involved; where no interposition by 
the Spanish Government in behalf of the owners of these vessels was per- 
missible or necessary. The court recognized their individual right to plead 
their own cause. By the law of nations their rights as individuals without 
respect to their national affiliations were completely recognized, and their 
vessels were restored. 

Still other instances might be cited, but these three concerning pirates, 
+177 U. 8. 677, quoted in Cases in International Law, by Scott, p. 12. 
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slaves, and fishermen may serve to illustrate the falsity in actual experience 
of the assertion of publicists that men are merely the ‘‘objects’’ of inter- 
national law, and that, like straying cattle, they have no other rights than 
what their owners may be able to establish in their behalf! It is enough 
for our immediate purpose to note these serious breaches in the circumvalla- 
tion or fragile screen erected by some of the authorities in international law. 

The question that naturally, and somewhat impatiently, arises is: How 
did such a theory concerning the rights of the individual ever originate and 
find such strong credence? The answer would seem clearly to be found in 
the speculations of certain of the early political theorists concerning sover- 
eignty, notably of Bodin, who thought in terms of supreme power. Grotius, 
though somewhat vague in his political theorizing on this subject, evidently 
regarded sovereignty as supreme political power (potestas civilis), which he 
identified on the whole with the person of ruling kings and princes. They 
expressed towards all other monarchs the interests and rights of sovereign 
states, whether territorial or human. Any other conception of the law of 
nations conceding to individuals definite rights of their own would have 
been confusing and inadmissible at a time when men possessed their be- 
longings and their lives only on the sufferance of their sovereign lords. 
The concept of men under a “‘social compact”’ as free sovereign lords, from 
whom all sovereignty was derived, was necessarily slow in forming and in 
gaining acceptance. Not till the nineteenth and the twentieth centuries 
did the idea of a truly democratic state, based on the interests and the 
rights of the individual, emerge triumphantly. Today the doctrine of “‘self- 
determination”’ is sweeping away (perhaps in a dangerous manner) the 
archaic remains of personal sovereignty. Men everywhere are beginning to 
realize the truth that the state exists, not as an end in itself, but as the means 
to their own individual welfare and happiness. Political institutions are 
being subjected to severe tests. The administration of justice is increas- 
ingly difficult and fails to command complete popular confidence. Law 
itself is being subjected to the most critical analysis. Men are demanding 
that it should be based on principles of common sense to serve adequately 
the changing needs of men in all the varied fields of international intercourse. 

The time would now seem to have arrived for a thorough reappraisal and 
revision of the principles of the law of nations in order to regulate properly 
all the complicated relationships in international society and to facilitate 
justice within the family of nations. The democratic principle must be 
logically applied to international affairs as well as to domestic. The con- 
ception of a sovereign state from which all rights flow must give way to the 
conception that international law itself derives its ultimate sanction and 
respect from the sovereign people. The “rights of man’’ must be fully and 
practically recognized in his pursuit of a livelihood, and of the gratification 
of his legitimate intellectual and spiritual aspirations throughout the world. 

The alien, and even the heimatlos, no longer accepts the old Roman maxim 
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that ‘‘a strange air makes a man unfree.’’ He believes that, whether as a 
member of a community whose right to existence, independence, and to 
intercourse has been duly recognized, or as a constituent member of inter- 
national society as a whole, he has certain basic, inalienable rights that 
must be respected, notably of his own person, of property, of livelihood, of 
thought, of conscience, and of justice in general. He insists that interna- 
tional common law now concedes definite standards of rights and obliga- 
tions in all these respects which no “ civilized’? community may be per- 
mitted to disregard. He believes in the right to appeal to any tribunal, 
domestic or international, for the protection of these rights. 

The fact that the government of the state to which a man may own 
allegiance declines for reasons of expediency, policy, or otherwise to cham- 
pion his rights in no way implies that he possesses none. He may have no 
agent to look after his interests; he may be unable to employ the ablest legal 
advocates: the law still exists for the very purpose of protecting his rights. 
The tribunals are open to him and the judges are there to see that justice is 
administered irrespective of his backing. 

We have been wofully misled by this archaic theory of men as mere 
“objects” of law. We have exalted governments as if they were the fount 
and source of the rights of man. With rare exceptions, governments are no 
longer sovereign: they are the agents and representatives of sovereign 
citizens whose interests they must zealously serve. Scattered throughout 
international society are diplomats and consuls to assist their fellow citizens 
in a multitude of ways. Their rights, however, should never be made to 
depend upon the courtesy, the judgment, the whims, or prejudices of any 
officials, whether diplomatic or otherwise. The courts should everywhere 
be open to all law-abiding men. The very Court of International Justice 
at The Hague must ultimately be opened to the free access of all who may 
be denied justice in the courts of any territorial jurisdiction. Special inter- 
national tribunals, undoubtedly, by reason of practical exigencies, will have 
to be created to deal with such matters as pecuniary claims where the prin- 
ciple of liability is admitted, or with technical questions arising in the vast 
field of international private law. 

And the law itself in many uncharted depths and shallows, particularly 
concerning the responsibility of states for torts, or for contractual claims, 
must be formulated definitely and comprehensively. This can best be done 
through such international conferences as were recommended by the Com- 
mission of Jurists that drew up the Statute for the Permanent Court of 
International Justice. It may not be permitted to depend upon the arbi- 
trary judgment of national governments, nor should any denial of justice be 
allowed because of the absence of controlling principles and rules. It should 
not depend upon the idiosyncrasies of any judge or group of judges seeking 
to create principles out of their own inner consciousness. 

Governments are the proper agencies for formal international intercourse 
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and may accomplish great things for the advancement of the interests and 
welfare of all mankind. They must remember, however, that they are not 
the source of rights. Their justification for existence throughout inter- 
national society consists in the success with which they aid men in the 
pursuit of happiness and in the perfection of those relations which it is the 
object of the law of nations to foster and safeguard. 


PuHILiep MARSHALL BROWN. 


OPINION OF COMMISSION OF JURISTS ON JANINA-CORFU AFFAIR 


The controversy between Greece and Italy over the assassination of the 
Italian General Tellini and other officials of the international boundary com- 
mission, at Janina, near the Albania border of Greece, and the subsequent 
occupation of Corfu by Italian forces, was settled by agreement of the 
parties through the mediation of the League of Nations and the Conference 
of Ambassadors in September, 1923.! The fact, however, that the settle- 
ment was reached through acceptance by the parties of the decision of the 
Conference of Ambassadors at Paris meant that it gave no definite answer 
to the various legal contentions advanced during the discussion in the 
League Council. These contentions involved interpretations of the Cove- 
nant and points of general international law of unusual interest. It is 
therefore gratifying that after settlement of the controversy they were sub- 
mitted to a commission of jurists as abstract questions. This commission, 
selected by the states represented on the Council of the League, reported on 
March 13 to the Council, which unanimously approved the report, though 
representatives of Sweden and Uruguay thought that the answer given to 
the fourth question was not as explicit as desirable in distinguishing the 
cases in which coercive measures were and were not legitimate.? 

The problems with which the Commission of Jurists dealt arose out of 
(1) the contention of Italy that ‘“‘any discussion or any step taken by the 
League of Nations (in the Janina-Corfu affair) would be out of place owing 
to its clear incompetence’’;* (2) the contention of Greece that the Italian 
occupation of Corfu was ‘outside the terms of the Covenant,’ 4 and (3) the 
assertion by the Conference of Ambassadors that ‘‘it is a principle of inter- 
national law that States are responsible for political crimes and outrages 
committed within their territory.””> The first two problems involved an 


1 See editorial comments, this JouRNAL, Vol. 18, pp. 98-108. 

2? Monthly Summary of the League of Nations, Vol. 4, pp. 53-54, April, 1924. 

? Minutes of the 26th Session of the Council, League of Nations, Official Journal, Vol. 4, 
p. 1287, November, 1923. 

4 Tbid., p. 1281. See also p. 1277. 

5 Ibid., p. 1294. See also statement of M. Politis of Greece, p. 1288, and of M. Hanotaux 
of France, p. 1297. 
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interpretation of Articles XII and XV of the Covenant, while the last 
concerned a general principle of international law. 

The League Council had considerable difficulty in framing questions which 
would cover these problems because of the insistence of the Italian repre- 
sentative that they should not invite an answer which would reflect directly 
upon her conduct in a dispute which had been settled. Finally, however, 
with the aid of a commission of jurists, the following five questions were 
framed:? 


Question 1. Is the Council, when seized at the instance of a Member 
of the League of Nations, of a dispute submitted in accordance with the 
terms of Article 15 of the Covenant by such a Member as “‘likely to 
lead to a rupture,”’ bound, either at the request of the other party or on 
its own authority, and before inquiring into any point, to decide 
whether in fact such description is well founded? 

Question 2. Is the Council, when seized of a dispute in accordance 
with Article 15, paragraph 1, of the Covenant at the instance of a 
Member of the League of Nations, bound, either at the request of a 
party or on its own authority, to suspend its enquiry into the dispute 
when, with the consent of the parties, the settlement of the dispute is 
being sought through some other channel? 

Question 3. Is an objection founded on Article 15, paragraph 8, of 
the Covenant the only objection based on the merits of the dispute on 
which the competence of the Council to make an enquiry can be 
challenged? 

Question 4. Are measures of coercion which are not meant to con- 
stitute acts of war consistent with the terms of Articles 12 to 15 of the 
Covenant when they are taken by one Member of the League of Na- 
tions against another Member of the League without prior recourse to 
the procedure laid down in these articles? 

Question 5. In what circumstances and to what extent is the re- 
sponsibility of a State involved by the commission of a political crime 
in its territory? 

A long debate then ensued as to the authority which should be requested 
to answer the questions. Lord Robert Cecil of Great Britain, Mr. Brant- 
ing of Sweden, and others wished an advisory opinion from the Permanent 
Court of International Justice, but this was opposed by M. Salandra of 
Italy and M. Hanotaux of France. M. Salandra objected to the submission 
of questions 3 and 4, and M. Hanotaux to the submission of question 4, on 
the grounds that the questions were not purely legal, but partly or mainly 
political; that for the settlement of political questions governments must 
have final say, and that even an advisory opinion of the court would be 
difficult to overrule because of the great prestige of that institution. They 

* Minutes of the 26th Session of the Council, League of Nations, Official, Journal, Vol. 
4, pp. 1320-1321. 

’ Ibid., pp. 1328, 1350. See also Records of the 4th Assembly, 18th Plenary Meeting, 
Sept. 28, 1923, and Monthly Summary of the League of Nations, Vol. 3, p. 215, October, 
1923. 

* League of Nations, Official Journal, Vol. 4, pp. 1329, 1338, 1339. 


> 

h 

e 

of 

e 
ig 

n 

1e 

in 

4, 

ux 


538 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


were less afraid of opinions expressed by a commission of jurists especially 
appointed by the governments concerned. Lord Robert Cecil agreed that 
the court could not decide political questions, that consequently merely an 
advisory opinion should be sought, and that final decision would rest with 
the Council or Assembly. He also agreed that ‘‘the authority of the Per- 
manent Court is greater than that of any body that can be created ad hoc,” 
and for this very reason thought its opinion should be asked.° 
There are objections, of course, as I am sure all my colleagues will 
realize, to bodies created ad hoc. I do not know what procedure would 
be adopted; a body of jurists might be appointed by the Council, 
possibly on the advice of the Secretariat, or we might even get some 
assistance from the Court; but, however these jurists were obtained, I 
am afraid one must recognize that, in the case of all arbitral or other 
bodies collected for a particular purpose, there is always a tendency 
to regard them as having been chosen because of the opinions they 
are likely to give. In other words, you do not get the same guarantee 
of absolute impartiality and disinterestedness that you do from a 
Court which exists permanently and to which you submit certain 
questions. . . 


Lord Robert’s preference for resort to impartial legal authority was not, 
however, shared by all his colleagues. M. Salandra thought that “logically, 
in view of the character of the function of the Permanent Court of Inter- 
national Justice, we could not refer to it questions which, . . . are of 
a constitutional nature, that is, questions which would result in an authentic 
interpretation of the Covenant. Such an interpretation is reserved to the 
sovereign power—I mean the Council or the Assembly.’ ” 

Doubtless much of this debate was mere camouflage to conceal the imme- 
diate interest of Italy and France in preventing any authoritative criticism 
of coercive measures short of war in view of the Corfu and Ruhr occupa- 
tions. Nevertheless, it disclosed genuine differences on the method which 
should prevail in defining the competence of League organs. M. Salandra, 
in insisting that the Covenant should be interpreted by the political authori- 
ties of the League, was but reflecting the practice in his own and most 
continental European countries, whereas Lord Robert Cecil’s preference for 
judicial interpretation was in harmony with the traditions of England and 
more particularly of the United States. Some members of the Council 
without any immediate interest in supporting the French and Italian view 
were inclined to recognize the value of flexibility in developing the League 
Constitution. Thus, M. de Mello-Franco of Brazil, though recalling the 
part which courts had played in the development of many written consti- 
tutions, thought: 


The important organization of the League of Nations, created by the 
Covenant, which is its constitution, must follow the path of concilia- 


® League of Nations, Official Journal, Vol. 4, pp. 1338, 1340, 1342. 
10 Tbid., p. 1339. 
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tion at the outset if it is to attain the ideal which its creators had in 
view. In the early stages of its existence, the Covenant must be ap- 
plied in a spirit of great conciliation; we cannot have recourse to the 
rigid and vigorous methods which are employed in applying written 
constitutions, the development of which is already very advanced, 
thanks to the precedents which they have been able to follow and the 
judicial decisions which have been taken. 

The League of Nations, on the other hand, is only beginning to apply 
its constitution, the Covenant, which—as all the nations of America 
confidently hope—will become in the future the law of all the States of 
the world, and will allow the final rule of peace, law and justice to be 
established." 


At the suggestion of Viscount Ishii of Japan, it was finally decided to 
submit the questions to a special commission of jurists, one selected by each 
member of the Council, together with the Director of the Legal Section of 
the Secretariat, only, however, after Lord Robert Cecil had obtained unani- 
mous consent to the following declaration, which, though taken in terms 
from the Covenant, in effect repudiates the Italian challenge to the League’s 
competence and sustains his own answer to question 3: 


Any dispute between Members of the League likely to lead to a 
rupture is within the sphere of action of the League, and if such dispute 
cannot be settled by diplomacy, arbitration or judicial settlement, 
it is the duty of the Council to deal with it under Article 15 of the 
Covenant.” 


The jurists met at Geneva from January 18 to 24," and gave answers to 
the five questions which were unanimously approved by the Council on 
March 13.¥ 

The first question was answered in the negative. 


I. The Council, when seized at the instance of a Member of the 
League of Nations of a dispute submitted, in accordance with the terms 
of Article 15 of the Covenant, by such a Member as “likely to lead to 
a rupture,”’ is not bound, either at the request of the other party or on 
its own authority, and before enquiring into any point, to decide whether 
in fact such description is well founded. 

The Council may at all times estimate the gravity of the dispute and 
determine the course of its action accordingly. 


' League of Nations, Official Journal, Vol. 4, p. 1343. See also ibid., p. 1332, and 
Wright, “ The Understandings of International Law,” this JouRNAL, Vol. 14, p. 565. 

2 Tbid., pp. 1345, 1346, 1351. 

'S The jurists were Adatci, Japan, Chairman; Lord Buckmaster, British Empire; Buero, 
Uruguay; de Castello Branco Clark, Brazil; Fromageot, France; Rolandi Ricci, Italy; 
Unden, Sweden; Van Hamel, Director of the Legal Section of the League Secretariat; de 
Villa Urrutia, Spain; de Visscher, Belgium. See Monthly Summary of the League of 
Nations, Vol. 4, p. 2, February, 1924. 

* For replies, see Monthly Summary of the League of Nations, Vol. 4, p. 53, April, 
1924, 
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This justifies the Council’s consideration of the Italian-Greek dispute in 
spite of the Italian contention that it had no jurisdiction because the dis- 
pute was “‘not likely to lead to a rupture.”’ © 

The second question was answered in the main affirmatively. 


II. Where, contrary to the terms of Article 15, paragraph 1, a dis- 
pute is submitted to the Council on the application of one of the parties, 
where such a dispute already forms the subject of arbitration or of 
judicial proceedings, the Council must refuse to consider the application. 

If the matter in dispute, by an agreement between the parties, has 
already been submitted to other jurisdiction before which it is being 
regularly proceeded with, or is being dealt with in the said manner in 
another channel, it is in conformity with the general principles of law 
that it should be possible for a reference back to such jurisdiction to be 
asked for and ordered. 


This justifies the Council’s consideration of the Italian-Greek dispute in 
spite of the Italian contention that it had no jurisdiction because the dispute 
was being “satisfactorily settled by diplomacy.’ It also justifies the 
Council’s acquiescence in the settlement of the dispute by the Conference 
of Ambassadors at Paris. The Council’s function is not to assert its 
authority, but to assist in any means of settlement agreeable to the parties. 
The answers to questions 1 and 2 seem to mean that formally the Council 
is barred from considering a dispute only by the fact of submission to arbi- 
tration or judicial settlement. The likelihood of the dispute leading to a 
rupture or the probability of its being settled by negotiation, mediation, or 
other means, are questions which cannot be raised by the disputants to bar 
the Council’s jurisdiction, though at its own discretion the Council should 
refrain from making a recommendation if some other peaceful procedure in 
process shows prospects of success. 
The third question was answered in the main affirmatively. 

III. Where a dispute likely to lead to a rupture is submitted to the 
Council, on the application of one of the parties, in accordance with the 
provisions of Article 15, paragraph 1, the case contemplated in para- 
graph 8 of Article 15 is the only case in which the Council is not to 
enquire into the dispute. 

In particular the reservations commonly inserted in most arbitration 
treaties cannot be pleaded as a bar to the proceedings. 

The Commission considers it desirable to observe that, where the 
case arises, the Council should, in determining the course of its action, 
have regard to international engagements such as treaties of arbitra- 
tion or regional understandings for securing the maintenance of 
peace. 


15 See statement by M. Salandra of Italy, League of Nations, Official Journal, Vol. 4, 
p. 1288. 

16 See statements by M. Salandra, ibid., pp. 1279, 1314; by Lord Robert Cecil, pp. 1279- 
1280, 1298, 1307-1308; by M. Hymans of Belgium, p. 1299; and by M. Guani of Uruguay, 
p. 1300. See also this JourRNAL, Vol. 18, p. 107. 
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This denies the Italian contention that the League cannot consider ques- 
tions relating to the execution of the peace treaties unless all the interested 
parties ask for such consideration.” It means that the Council is barred 
from considering a dispute on account of its subject matter only when it 
finds that it “arises out of a matter which by international law is solely 
within the domestic jurisdiction” of a party so claiming, and it is made 
clear that the allegation that a dispute involves “national honor”’ or “ vital 
interests’’ of one of the parties does not, as was suggested during the Council 
debate,'* put a dispute in that category. If, however, the dispute is covered 
by an arbitration treaty between the parties or by a regional understanding 
like the Monroe Doctrine, the Council, though not barred from discussing 
the dispute, must, as required by Article 21 of the Covenant, respect such 
procedures for settlement.” Practically this would seem to mean that 
where American countries have agreed upon a mode of settlement of a 
dispute among themselves, the League should at once withdraw, as it did 
in the Panama-Costa Rica and the Chile-Peru boundary disputes. 

The answer to the fourth question is undoubtedly the least satisfactory. 


IV. Coercive measures which are not intended to constitute acts of 
war, may or may not be consistent with the provisions of Articles 12 to 
15 of the Covenant, and it is for the Council, when the dispute has been 
submitted to it, to decide immediately, having due regard to all the cir- 
cumstances of the case and to the nature of the measures adopted, 
whether it should recommend the maintenance or the withdrawal of 
such measures. 


The jurists apparently admit that all self-help prior to submission to the 
League is not barred by the Covenant.” War is clearly barred by Article 
12 prior to such submission, but retorsions, reprisals, occupations of terri- 
tory, etc., are not necessarily war in the legal sense.*! Such measures 
short of war may be used by members of the League prior to League con- 
sideration of the dispute, but only if of a character and under circumstances 


17 See statement by M. Salandra, League of Nations, Official Journal, Vol. 4, pp. 1279, 
1288. 

18 See statement by M. de Mello-Franco of Brazil, ibid., p. 1330. 

19 See statement by M. Guani of Uruguay, tbid., p. 1329. 

20 See official Italian statement, ibid., p. 1288, and elaborate argument by M. Salandra of 
Italy, p. 1314. The opposing view was vigorously expressed by M. Branting of Sweden, 
ibid., pp. 1306, 1316. See also this JourNAL, Vol. 18, p. 107. 

** Professor Charles de Visscher, one of the jurists who prepared the report, has informed 
the writer that in his opinion Article 12 bars resort to all measures of coercion characterized 
by the use of force, because such measures in themselves always endanger the maintenance 
of peace. Measures of forcible coercion, it is true, have not always in the past led to war, 
but only because the state coerced is physically weak. Relative strength or weakness makes 
no difference in the rights of states; therefore, any act of coercion which, if applied against a 
great power, would inevitably lead to war, is legally the inauguration of war, whatever the 
relative strength of the states, and so is barred by the Covenant. 
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which will assure their approval by the Council. Thus the Greek conten- 
tion that the League rather than the perpetrator should describe coercive 
measures seems to be sustained.” ‘I am aware,” said M. Politis, ‘that in 
an official communiqué published, I believe, yesterday at Rome, the acts of 
violence which have just been committed against Greece are described as 
pacific acts of a temporary character. It does not seem to me that it lies 
with the author of an act to describe it. Acts must be judged objectively, 
and it is for the Council to judge the acts regarding which Greece has the 
right to complain.” 

Articles 10 and 16 of the Covenant are not directly referred to in this 
answer, but apparently they also do not bar all measures of coercion short 
of war. Article 10 merely bars external aggression against the territorial 
integrity and political independence of states, and it seems clear that legiti- 
mate defense or punishment cannot be so characterized. In fact this dis- 
tinction was recognized by President Roosevelt when he said in regard to 
the Monroe Doctrine: ‘“‘ We do not guarantee any state against punishment 
if it misconducts itself, provided that punishment does not take the form of 
the acquisition of territory by any non-American Power.’’* Article 16, 
like Article 12, bars resort to war, not to measures short of war, and this 
article, though referred to by the Greek representative, was not made the 
basis of the Greek protest. ‘‘The Greek government,” said M. Politis, 
“‘was accordingly inclined to profit by the doubt which might exist as to 
the character of the acts committed by the Italian Government in order 
not to take the initiative in asking for the application of Article 16.”* 

During the debate in the Council, doubt was expressed by Lord Robert 
Cecil whether coercive measures short of war were considered legitimate by 
international law even apart from the Covenant, though he recognized that 
such measures had frequently been employed.** The answer to question 4 
seems to imply that they cannot be considered illegitimate under all circum- 
stances. The Covenant clearly says nothing which increases the propriety 
of such acts; consequently if they are legitimate under certain circumstances 
for parties to the Covenant, they are a fortiori legitimate under like circum- 
stances for states bound only by customary international law. 


22 This seems to be the logical interpretation of the answer, but Professor de Visscher in- 
forms the writer that, in approving the answer, he interpreted the term ‘‘dispute”’ in the 
third line to refer, not to the dispute as to the propriety of the coercive measures, but to the 
original dispute out of which the acts of coercion arose. Thus the answer, in his opinion, 
does not mean that the Council has power to pass upon the propriety of the coercive meas- 
ures (which he believes are always prohibited by the Covenant if they involve the use of 
force), but merely upon the expediency, from the standpoint of settling the original dispute, 
of the maintenance or withdrawal of such measures which exist in fact. 

23 Ibid., p. 1277. 

24 Message to Congress, December 3, 1901. 

2 League of Nations, Official Journal, Vol. 4, pp. 1277-1278. 

6 Tbid., pp. 1323, 1339. 
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The jurists replied as follows to the fifth question. 


V. The responsibility of a State is only involved by the commission 
in its territory of a political crime against the person of foreigners, if 
the State has neglected to take all reasonable measures for the preven- 
tion of the crime and the pursuit, arrest and bringing to justice of the 
criminal. 

The recognized public character of a foreigner and the circumstances 
in which he is present in its territory entail upon the State a correspond- 
ing duty of special vigilance on his behalf. 


This sustains the contention of Greece that under international law ‘“‘if a 
crime is committed within the territory of a country, the only duty of that 
country is faithfully to enforce the law of the country for the punishment 
of the crime,’”’ and that an international responsibility arises only on proof 
of the allegation ‘“‘that the government of the country has failed in its 
duty.”’*? It also supports M. Hanotaux’s comment on the telegram 
received from the Conference of Ambassadors, which asserted as ‘a prin- 
ciple of international law that states are responsible for political crimes and 
outrages committed within their territory,” that this would not be true 
unless the words “for the repression of”’ were inserted after ‘‘ responsible.” * 

It seems clear under international law that responsibility of states for 
crimes against foreigners on their territory is relative, not absolute. This 
holds true whether the motive for the crime is personal or political. State 
responsibility depends on the degree of negligence of the government, and 
the standard ‘‘all reasonable measures for prevention” suggested by the 
jurists does not appear to differ from that of “due diligence,” ‘means at 
disposal”’ or others familiar to students of international law.” The state- 
ment that more rigorous protection is due to foreigners of recognized public 
character is also supported by practice and text writers.* 

While these answers will not excite the enthusiasm of internationalists 
who hoped that the League would put an end to all violence in international 
affairs, they do show a healthy appreciation of international law. The 
commission of jurists clearly recognizes the League as an evolution of, not 
as a revolution from, the family of nations as it has existed under customary 
international law. But nevertheless they recognize that an advance has 
been made. They insist that the procedure for peaceful settlement defined 

* League of Nations, Official Journal, Vol. 4, p. 1289. 

8 Ibid., p. 1297. See also statement by M. Guani of Uruguay, p. 1324. 

*®See Borchard, Diplomatic Protection of Citizens Abroad, pp. 213, 217. The Inter- 
Allied Commission of Inquiry on responsibility for the murder of General Tellini proceeded 
on this theory of responsibility. In its final report of September 30, 1923, it found that 
Greece had been negligent in not suppressing the press campaign against General Tellini 
and in not warning him of the anti-Italian feeling in that region before the crime; in not mak- 
ing use of all available evidence in the judicial inquiry; and in not transmitting information 
immediately on discovering the crime which might have prevented escape of the criminals. 
See Levermore, League of Nations, 4th Year Book, pp. 402-409. 

Ibid., pp. 216, 223. 
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in the Covenant imposes obligations upon members of the League which 
can not be evaded even by a great Power. It seems improbable that a 
member of the League will again deny the competence of the Council to 
inquire into a future international dispute involving. or in danger of involv- 
ing, violence, when such dispute has not been submitted to arbitration or 


judicial settlement. 
QuINCcY WRIGHT. 


REMISSION OF THE CHINESE INDEMNITY 


On May 21, 1924, the President approved a joint resolution of Congress 
providing for the remission of further payments of the annual instalments 
due to the United States on the indemnity from China under the protocol of 
September 7, 1901, which settled the claims growing out of the Boxer dis- 
turbances. This joint resolution was approved almost sixteen years to the 
day from the time when the first step in this generous action of the Govern- 
ment of the United States was initiated by the approval of the joint resolu- 
tion of May 25, 1908. 

The original amount of the indemnity bond given to the United States by 
China on December 15, 1906, was $24,440,778.81 payable in irregular 
annual instalments over a period extending until 1940, with interest at 4% 
per annum. This sum represented the fractional share allotted to the 
United States by the diplomatic representatives of the Powers at Peking 
on June 14, 1962, from the bond for the lump sum of 450,000,000 taels de- 
livered on October 13, 1901, by the Chinese plenipotentiaries to the dean of 
the diplomatic corps at Peking in accordance with Article 6 of the protocol of 
September 7, 1901. The Chinese Government subsequently signed frac- 
tional bonds for the amounts due to each government. 

In asking Congress for authority to modify the Chinese bond so as to 
enable the United States to return a portion of the indemnity, President 
Roosevelt explained in his message of December 3, 1907, that ‘‘It was the 
first intention of this government, at the proper time, when all claims had 
been presented and all expenses ascertained as fully as possible, to revise the 
estimates and account, and as proof of sincere friendship for China volun- 
tarily to release that country from its legal liability from all payment in 
excess of the sum which should prove to be necessary for actual indemnity 
to the United States and its citizens.”’ 

The joint resolution of May 25, 1908, authorized the President to modify 
the bond from China so as to limit the total payment to the sum of $13,655,- 
492.69, with interest at 4% per annum, and to remit the remainder of the 
indemnity at such times and in such manner as he shall deem just. An 
executive order issued by President Roosevelt on December 28, 1908, gave 
his consent to the modification of the amount of the bond and directed that a 
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certain proportion of the original annual instalments due under it from the 
year 1909 to the year 1940 be returned to China.! 

It seems that this method of ‘‘remitting”’ the cancelled portion of the 
indemnity to China was adopted, instead of a simple cancellation of a part 
of the principal debt and the proportionate reduction of subsequent annual 
payments, because the Chinese Government had already made arrangements 
to collect the annual revenues necessary to pay the full amount of the in- 
demnity and deemed it to be not expedient, for reasons of internal adminis- 
tration, to attempt to modify the arrangements after they had been put 
into operation. It was therefore considered by China to be in her best 
interests not to reduce the revenues assigned to the payment of the in- 
demnity, but to pay over to the United States the original amounts annually 
due and then to have the United States return a part of each annual instal- 
ment to the Chinese Government. 

While the joint resolution of Congress of May 25, 1908, placed no restric- 
tions on the use to be made of the sums thus remitted to the Chinese Govern- 
ment, the question of their use was carefully considered between the two 
governments and determined before any actual remission took place. At 
the time that he recommended a remission of the indemnity, President 
Roosevelt in his message of December 3, 1907, stated that the United States 
‘should help in every practical way in the education of the Chinese people, 
so that the vast and populous Empire of China may gradually adapt itself 
to modern conditions. One way of doing this is by promoting the coming of 
Chinese students to this country and making it attractive to them to take 
courses at our universities and higher educational institutions.’”” When 
the Chinese Government was informed of the passage of the joint resolution 
of May 25, 1908, its note of appreciation, sent on July 14, 1908, made refer- 
ence to this desire of President Roosevelt and stated that “it has now been 
determined that from the year when the return of the indemnity begins 100 
students shall be sent to America every year forfour years, so that 400 stu- 
dents may be in America by the fourth year. From the fifth year and 
throughout the period of the indemnity payments a minimum of 50 students 
will be sent each year.”” The Chinese Foreign Office at the same time re- 
quested the American Government to render assistance in the elaboration 
of the plans for carrying out the scheme, and on August 3, 1908, Secretary 
of State Elihu Root sent a set of proposed regulations to the Chinese Govern- 
ment through the American Minister at Peking.? 

The monthly payments of the remitted portions of the indemnity have 
been made at China’s request to the Consul General of the United States at 
Shanghai and by him indorsed over for the maintenance of the college of 
Tsing Hua, a training school for students going to America established by the 


For an account of the collection and first remission of the Boxer indemnity, see editorial 
in this Journat, Vol. 2, pp. 160-170. 
* The regulations are printed in this JourNAL, Vol. 3, pp. 455-457. 
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Chinese Government in accordance with Section VI of the regulations 
drafted by Secretary Root. This college is known in China as the “ Ameri- 
can Indemnity College,’ and the remitted funds support it as well as meet 
the expenses of the Chinese students in the United States. 

Of the principal amount retained by the United States under the joint 
resolution of May 25, 1908, $2,000,000 was reserved by the resolution for the 
payment of certain outstanding claims of Americans against the indemnity 
fund which had not been adjusted at the time of the passage of the resolution. 
These claims were subsequently paid, and the balance of the $2,000,000, 
amounting to $1,175,835.64 remitted to China under authority of the joint 
resolution of 1908. 

The joint resolution of May 21, 1924, recites that the unpaid balance of 


the indemnity fund amounts to $6,137,552.90, and proposes that it be remit- 


ted ‘‘as a further act of friendship”’ and “in order further to develop the 
educational and other cultural activities of China.’”’ The President is 
accordingly authorized, in his discretion, to remit all further annual instal- 
ments of the indemnity, at such times and in such manner as he shall deem 
just. The text of the joint resolution is as follows: 


Joint Resolution to provide for the remission of further payments of the 
annual installments of the Chinese indemnity.® 


Whereas by authority of a joint resolution of Congress approved 
May 25, 1908, the President of the United States was authorized to 
remit unto China the sum of $11,961,121.76 of the Boxer indemnity 
fund accredited to the United States, which sum the President on 
December 28, 1908, duly remitted and which, at the request of China, 
was specified to be used for educational purposes; and 

Whereas it is deemed proper as a further act of friendship to remit 
the balance of said indemnity fund amounting to $6,137,552.90 in 
order further to develop the educational and other cultural activities of 
China: Now therefore be it 

Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the President is hereby author- 
ized, in his discretion, to remit to China as an act of friendship any or 
all further payments of the annual installments of the Chinese in- 
demnity due under the bond received from China pursuant to the pro- 
tocol of September 7, 1901, as modified by Executive order on the 28th 
day of December, 1908, pursuant to the authority of the joint resolution 
of Congress approved May 25, 1908, for indemnity against losses and 
expenses incurred by reason of the so-called Boxer disturbances in 
China during the year 1900, such remission to begin as from October 1, 
1917, and to be at such times and in such manner as the President shall 
deem just. 

Approved, May 21, 1924. 


In acknowledging the receipt of the foregoing joint resolution, transmitted 
by the Secretary of State on June 14, 1924, the Chinese Minister at Washing- 


* Public Resolution No. 21, 68th Congress. 
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ton on the same date, after stating that ‘the Chinese nation will ever hold 
this generous action on the part of the United States in grateful remem- 
brance,”’ said: 


The first remission by the American Government in 1908 enabled 
the Chinese Government to devote the annual payments of the in- 
demnity thus set free to educational purposes. The results of the ex- 
periment have convinced the Chinese Government of the wisdom of the 
step taken in this direction. It is the purpose of the Chinese Govern- 
ment to continue the policy with the further payments remitted by the 
present act of the American Government with such modifications as 
experience and the demands of the times may dictate. As the demand 
for scientific education has in recent years been increasingly urgent in 
China my Government now proposes to devote the funds thus made 
available by the generosity of the American Government to educational 
and cultural purposes, paying especial — to scientific require- 
ments. Moreover, it is the intention of my Government to entrust the 
administration of the funds to a board which shall be composed of 
Chinese and American citizens as members, and also to avail itself of 
the services of experts in working out the details along the lines indi- 
cated. Upon the formulation of some definite plan I shall take pleasure 
in laying it before you for your consideration.‘ 


In its report recommending the passage of the joint resolution by the 
House of Representatives,’ the Committee on Foreign Affairs states that 

“Great Britain, Japan, France, Italy, and Belgium have either announced 
their intention to cancel or remit the balance of the indemnity or are con- 
templating an early remission of a sort similar to that which the United 
States had initiated in 1908.”’ In elaboration of this statement, it appears 
from the argument before the committee by Mr. John V. A. MacMurray, 
Chief of the Division of Far Eastern Affairs of the Department of State, 
that the British Government has announced in Parliament its intention to 
cancel or to remit the balance of the indemnity due to Great Britain; that 
it is understood that the Japanese cabinet has decided that the whole of the 
Japanese share of the indemnity now outstanding shall be remitted to China 
for cultural purposes of mutual benefit to China and Japan; that the French 
Government two years ago entered into an agreement with the Chinese 
Government by which the entire balance of the French share of the indem- 
nity is to be devoted to certain specified objects, 7.e., the rehabilitation of the 
Industrial Bank of China, a French institution which went bankrupt a few 
years ago, and the balance to be used for cultural purposes; and that it is 
generally understood by the diplomatic body in Peking that the Italian and 
Belgian Governments are contemplating an early remission of their shares 
of the indemnity and are waiting to see what is done by the other Powers 
just mentioned. 


‘ Press notice of the State Department, June 27, 1924. 
5H. Rept. No. 600, 68th Cong. Ist Sess. 
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In discussing the effect of the action of the United States in remitting a 
portion of the indemnity in 1908, Mr. MacMurray stated to the Committee: 


The effect that that has had in China, as many of those who have 
testified have told you, has been altogether inestimable. It has placed 
the United States, in the minds of the Chinese, in a category entirely 
different from that of any other nationality. . . . There cannot be 
any question of the extraordinary result it has produced upon our rela- 
tions with China, or perhaps I should put it upon China’s relations 
toward us. That has been so much the case that other nations have 
regarded our action with a certain degree of what might almost be 
termed jealousy, a feeling that we had rather stolen a march on them— 
that our action had been so much more foresighted and so much wiser 
than theirs. There has been this feeling almost of resentment in the 
past toward the action that we took in 1908. But that feeling has given 
way to a desire to emulate the example that we set, and hence the 
efforts of the other Powers that I have sketched out to you totry and 
place themselves in the same position.® 

GeorGE A. FINCH. 


6H. Rept. No. 600, 68th Cong. Ist Sess. 


CURRENT NOTES 


THE CONSOLIDATION OF THE DIPLOMATIC AND CONSULAR SERVICES 
OF THE UNITED STATES 


At the last session of Congress an act was passed, and approved by the 
President on May 24, 1924, providing for the reorganization and improve- 
ment of the foreign service of the United States. The Act, known as H. R. 
6357, is identical with the ‘‘ Rogers Bill’’ passed by the House of Represent- 
atives during the last session of the Sixty-Seventh Congress, but which 
failed of passage through the Senate because of the legislative congestion 
in the closing hours of that Congress. 

The scope of the bill is described in the favorable report to the House 
of Representatives made on February 5, 1924,? by its sponsor, the Honor- 
able John Jacob Rogers, of Massachusetts, as follows: 

1. The adoption of a new and uniform salary scale with a modest increase 
in the average rate of compensation. 

2. An amalgamation of the Diplomatic and Consular Service into one 
foreign service on an interchangeable basis. 

3. Representation allowances for the purpose of eliminating or at least of 
lessening, the demands on the private means of ambassadors and ministers. 
If we take this step, we shall render it practicable to appoint to those posi- 
tions on merit the best men without regard to considerations which, in a 
democracy, are surely irrelevant. 

4. A retirement system based upon the principles of the civil-service 
retirement and disability act of May 22, 1920, but administered entirely 
separately therefrom. 

Mr. Wilbur J. Carr, Director of the Consular Service, whose appoint- 
ment as an Assistant Secretary of State under the provisions of the law 
has recently been announced, praised the bill when he appeared in its favor 
before the Committee on Foreign Relations in the following unstinted terms: 

The second measure in all the history of this country in relation to the 
foreign service, and by far the most important and most far-reaching. 
There has not been anything like it since the Government be- 
gan to exist. In my judgment . . . it will furnish the basic 
structure of the organization for your foreign service for 50 years, a bill 
on which you can build any kind of a foreign service you please, a bill 
on which you can provide for ministers and ambassadors, secretaries, 
and consuls in the light of what you believe to be responsive to the opin- 
ion of the country. 


' See the editorial on the Rogers Bill, by the Honorable Robert Lansing, in this JouRNAL, 
Vol. 17 (1923), pp. 285-287. 
* H. Rept. No. 157, 68th Cong. Ist Sess. 
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SETTLEMENT OF FOREIGN DEBTS TO THE UNITED STATES 


Two more European governments have been added to that of Great 
Britain, now making a list of three, which have taken definite steps to 
honor their signatures to the promissory notes given by them to the United 
States for large sums of money borrowed to enable them to prosecute the 
war or to feed their peoples after the war. The World War Foreign Debt 
Commission, created under the Act of Congress approved February 9, 
1922, as amended by the Act of February 28, 1923, signed an agreement 
with the Republic of Finland on May 1, 1923, and with the Kingdom of 
Hungary on April 25, 1924, which provided for the funding of the indebted- 
ness of each to the United States. Both agreements were approved by 
the President of the United States and transmitted to Congress for its 
approval under the law creating the Commission. Congress authorized 
the settlement of the indebtedness of Finland by an Act approved March 
12, 1924, and of the indebtedness of Hungary by an Act approved May 23, 
1924, both acts incorporating the terms of the agreements previously nego- 
tiated by the Commission. The settlement with Finland follows the 
exact terms of the settlement previously made with the British Government, 
and the settlement with Hungary does likewise, with a single exception, 
which will be noted. 

#® The debt of Finland was for the most part incurred for the purchase of 
foodstuffs from the United States in 1919 and 1920 and that of Hungary 
was incurred in connection with food purchased for relief purposes in 1920. 
The amount of the indebtedness of the respective countries was computed 


as follows: 
Finland 


Principal amount of obligations to be funded... 

* Less—Payment in cash made by Finland March 8, 1923, 

Interest accrued thereon from June 30, 1919, and June 1, 
1920, respectively, to Dec. 15, 1922, at the rate of 
434 per cent per annum 
on account of interest 


$8,281,926. 17 


$1,027,389.10 
300,000.00 
727,389.10 
Tota! principal and interest, accrued and unpaid, as of Dec. 15, 1922. $9,009,315.27 


To be paid in cash by Finland, May 1, 1923... 9,315.27 


$9,000,000. 00 


Total indebtedness to be funded into bonds 


Hungary 


Principal amount of the obligation to be funded. . . $1,685,835. 61 


Interest accrued thereon from May 29, 1920, to Dec. 15, 1923, at the rate of 


$1,939,753. 04 


Total principal and interest, accrued and unpaid, as of Dec. 15, 1923 
753.04 


To be paid in cash by Hungary April 25, 1924... 


$1,939,000. 00 


Total indebtedness to be funded into bonds......... 


lay 
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The repayment of the loans is to be provided by the issue of bonds to the 
United States by each debtor government for the total sum of its indebted- 
ness. The bonds of Finland are to be dated December 15, 1922, and those 
of Hungary December 15, 1923. The bonds are to mature serially on each 
December 15th in the succeeding years for sixty-two years in amounts 
fixed in an accompanying schedule of payments. The bonds are to bear 
interest at the rate of 3°% per annum for the first ten years and after that 
date at the rate of 33° per annum. The debtor has the privilege of defer- 
ring the payment of principal not more than two years from its due date, but 
the payment falling due in the next succeeding year cannot be postponed 
for more than one year from the date of its maturity, with restrictions on 
postponement of future payments unless the unpaid instalments have 
been paid. For the first five years of the life of the bonds, one-half of the 
interest accruing may be funded into bonds with maturities similar to thase 
of the original bonds. Either country has the right to pay off an additional 
amount of the principal of the bonds on any interest date upon ninety days’ 
notice. Both countries also have the option of making payments of their 
interest or principal in bonds of the United States issued after April 6, 1917. 

The exception in the agreement with Hungary was made because the 
obligations of Hungary held by the United States for the relief loan of 1920 
are a first lien upon all its assets and revenues, and, in view of the serious 
financial difficulties in which the Government of Hungary is now involved 
making a further loan imperative for reconstruction purposes, the settle- 
ment with Hungary provides that the present lien of the American Govern- 
ment shall be subordinated to that of the proposed reconstruction loan in 
the same manner as similar loans were subordinated to the reconstruction 
loan recently floated by the Government of Austria. The provision of the 
law approving the settlement on this point reads: 

The payment of the principal and interest of the bonds shall be se- 
cured in the same manner and to the same extent as the obligation of 
Hungary which is to be funded: Provided, however, That all or any part 
of such security may be released by the Secretary of the Treasury on 
such terms and conditions as he may deem necessary or appropriate 
in order that the United States may codéperate in any program whereby 
Hungary may be able to finance its immediate needs by the flotation 
of a loan for reconstruction purposes, if and when substantially all other 
creditor nations holding obligations similar to that held by the United 
States which is to be funded, to wit, Denmark, France, Great Britain, 
Holland, Norway, Sweden, and Switzerland, shall release to a similar 
extent the security enjoyed by such obligations. 

The Secretary of the Treasury shall be authorized to decide when this 
action has been substantially taken. 


THE ‘‘WELTRECHT”’ 


A new legal periodical, devoted primarily to the field of the conflict of 
laws and comparative law and the law derived from the treaties of peace, has 
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made its appearance in Germany. It is called Weltrecht, and is the organ 
of the Rechtsinstitut fuer Weltverkehr of the German Industrial Advisory 
Council. It numbers among its editors Dr. Felix Meyer, editor of the well- 
known Blaetter fuer Vergleichende Rechtswissenschaft, and author of notable 
volumes on the law of checks and bills of exchange; Dr. Franz Scholz, one 
of the German judges on the mixed arbitral tribunals under the Treaty of 
Versailles; Dr. Ferdinand Schweighoffer, Privy Councillor; Dr. C. H. 
Huberich, formerly of Stanford University and now practising in Europe; 
and Dr. Arthur Nussbaum, Professor of Law at Berlin University. 

The first number of the periodical, for April, 1924, contains a few general 
articles on comparative law and reports on recent legislation in several 
European countries. Its discussion of the decisions of the Mixed Arbitral 
Tribunals, which promises to be one of the regular features, should make the 
magazine of special interest to students of international law. 


THE ‘“‘REVUE DE DROIT INTERNATIONAL” 


The science of international law has recently been enriched and its means 
of exposition enlarged by the founding of a new journal at Geneva, Switzer- 
land, entitled Revue de Droit International, de Sciences Diplomatiques, Poli- 
tiques et Sociales. The review was founded in July, 1923, by Antoine Sottile, 
of the University of Geneva, who is also its Editor-in-Chief. The new 
Revue is published quarterly, and two issues for the year 1923 and one issue 
for the year 1924 have made their appearance. The language is French, but 
it appears that other languages may be employed, there being an article in 
the second and third numbers in Spanish. The subscription price is 35 
francs in Switzerland and 40 francs in the countries of the Universal Postal 
Union. 

In welcoming this new collaborator in the field of international law, the 
AMERICAN JOURNAL OF INTERNATIONAL Law joins with Professor Fauchille, 
the Director of the Revue Générale de Droit International Public, in wishing 
in his preface to the first number of the Revue de Droit International, ‘‘to 
our young sister, long life and prosperity.”’ 


SCHOOL OF INTERNATIONAL RELATIONS AT JOHNS HOPKINS UNIVERSITY 


Upon the initiative of a committee of gentlemen residing in New York 
City, headed by the Honorable Franklin D. Roosevelt, and with the ap- 
proval of the University authorities, a project has been launched for the 
establishment of a permanent post-graduate School of International Rela- 
tions at Johns Hopkins University, to be named after the late Walter Hines 
Page, the American war-time Ambassador at London. It is proposed that 
the school will systematically carry forward research into the underlying 
facts and conditions of international life, including international law, inter- 
national trade, economic relations, racial psychology, the technique of inter- 
national intercourse, and diplomatic custom; in brief, as the public state- 
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ment of the trustees says, ‘“‘the fundamentals that create international dis- 
cord or promote international comity.”’ The trustees express the hope that 
in the course of time the proposed school may “assist materially in providing 
the world with a body of digested information upon which men of good will 
of all nations may agree as to its truth and from which, as a common ground 
of thinking, they may work more intelligently toward policies making for 
international right and understanding.” 

Trustees for establishing a fund have been selected and they have issued an 
appeal for general public support of the project in the form of contributions 
to a capital sum of $1,000,000, the income of which it is estimated will be 
sufficient to found and maintain the school. The trustees are as follows: 
Edwin A. Alderman, Julius H. Barnes, Van Lear Black, Gen. Tasker H. 
Bliss, Edward W. Bok, Roland W. Boyden, Robert 8. Brookings, John J. 
Carty, Harry Chandler, H. L. Corbett, John W. Davis, Charles W. Eliot, 
W. H. P. Faunce, John H. Finley, Carter Glass, Mrs. Herbert Hoover, 
Ek. M. House, Vernon Kellogg, Mrs. W. Everit Macy, Henry Morgenthau, 
Adolph Ochs, George Foster Peabody, Franklin D. Roosevelt, Albert Shaw, 
Rear Admiral William 8. Sims, Gen. George Owen Squier, Henry L. Stimson, 
Charles F. Thwing, William Allen White, George W. Wickersham, Owen D. 
Young. 

Communications may be addressed to Mr. Herbert L. Gutterson, 111 
Broadway, New York City. 


FELLOWSHIPS IN INTERNATIONAL LAW 


Fellowships in International Law for the academic year 1924-25 have 
been awarded by the Division of International Law of the Carnegie Endow- 
ment for International Peace to the following successful candidates: 

Teachers Fellowships: Norman Alexander, University of New Hampshire; 
Edward C. Wynne, Washington College of Law; Olaf H. Thormodsgard, 
St. Olaf College; Robert R. Wilson, Austin College; J. H. Toelle, University 
of Maine; Bessie C. Randolph, Randolph-Macon Woman’s College; Harry 
Swain Todd, Waynesburg College. 

Students Fellowships: Norman MacKenzie, Harvard University; Wads- 
worth Garfield, Harvard University; Brooks Emeny, Princeton University; 
Hobart R. Coffey, University of Michigan. 

These fellowships were established in 1917 for the purpose of providing 
an adequate corps of teachers competent to give instruction in international 
law and related subjects, as an aid to the colleges and universities in ex- 
tending and improving the teaching of those subjects, which are daily be- 
coming increasingly of more interest and importance in the conduct of in- 
ternational affairs. An average of ten fellowships have been provided each 
year. Some eighty Fellows have already studied under them and quite 
a few are already holding teaching positions in the educational institutions 
of the United States. The fellowships are awarded in April of each year 
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and applications are received up to April 15th. Anyone interested in the 
fellowships may obtain an application blank and other information from the 
Division of International Law of the Carnegie Endowment for International 
Peace, 2 Jackson Place, Washington, D. C. 


THE ACADEMY OF INTERNATIONAL LAW AT THE HAGUE 


The Academy of International Law at The Hague having been successfully 
inaugurated during the summer of 1923, will hold its second term during 
the summer of 1924. The term will last nine weeks divided into two periods, 
the first period from July 14th to August 12th and the second period from 
August 13th to September 12th. Each period will include thirteen courses 
of lectures. The main subject is to be international law, taught only in 
relation to peace and excluding the laws of war. During each of the two 
periods, main courses will be given on the historical development and 
general principles of international law, both public and private, while a 
certain number of special lectures will be devoted to carefully defined sub- 
jects, selected according to the special competence of professors and, as far 
as possible, from amongst current legal international problems. 

The teaching corps will be made up of professors from twelve different 
European and American countries, including Russia, the United States, 
Great Britain, Germany, France, Holland, Switzerland, Greece, Belgium, 
Venezuela, Italy, and Czechoslovakia. The North American professors are 
Jesse S. Reeves of the University of Michigan, who will lecture during the 
first period on the subject of ‘‘The Structure of the International Com- 
munity,” and Philip Marshall Brown of Princeton University, who will 
lecture during the second period on the subject of ‘“‘Good Offices, Mediation 
and Conciliation as Means of Regulating International Disputes.” 

The courses at the Academy are open to all those who, already possessing 
some knowledge of the elements of international law, desire to improve that 
knowledge. No fees are charged either for attendance at the courses, the 
lectures, or the seminars, or for access to the library of the Palace of Peace 
at The Hague, in which building the Academy holds its sessions. Anyone 
wishing to attend the courses should apply to the Secretary of the Managing 
Board at The Hague for admission, giving his name, nationality, occupation 
and address. Information may also be obtained at the office of the Carnegie 
Endowment for International Peace, 2 Jackson Place, Washington, D. C., 
under whose auspices the Academy was founded and is maintained. 


THIRD PAN-AMERICAN SCIENTIFIC CONGRESS 


The Third Pan-American Scientific Congress, which was scheduled to 
convene in Lima, Peru, on November 16, 1924, has been postponed to De- 
cember 20, 1924, in the same city. The Congress will be in session a fort- 
night. The American Society of International Law has been invited by 
the Organizing Committee to appoint one or more official delegates, to pre- 


CURRENT NOTES 555 


sent collected papers in behalf of the Society, and the individual collabora- 
tion of the members of the Society is also asked. The President of the 
Society now has under consideration the designation of delegates, pursuant 
to the request of the Executive Committee of the Society. 

The Congress will be divided into nine sections. The seventh section will 
deal with public and private international law. The president of this sec- 
tion is Dr. Mariano Ignacio Prado y Ugarteche, Dean of the Faculty of 
Jurisprudence. The regulations for the Congress issued before its post- 
ponement provided that papers for it should be received up to October 1, 
1924, and should be accompanied by a résumé not exceeding 1,500 words in 
length. The official- languages of the Congress will be Spanish, French, 
English and Portuguese. 

A coéperating committee has been appointed in the United States, of 
which Dr. Leo 8. Rowe, Director General of the Pan-American Union at 
Washington, is the president. Further information may be obtained from 
him. 
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For THE Periop Fesruary 16, 1923-May 15, 1924 
(With reference to earlier events not previously noted.) 
WITH REFERENCES 

Abbreviations: Adv. of peace, Advocate of peace; B. J. J. I., Bulletin de l'Institut Intermé- 
diaire International; Bd. of trade J., Board of Trade Journal (London); Bundeshl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. 8. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cur. Hist., Current History 
(New York Times); D. O., Diario oficial (Brazil); EZ. G., Eidgenossiche gesetzsammlung 
(Switzerland); Edin. Rev., Edinburgh Review; Europe, L’Europe Nou -elle; Evening Star 
(Washington Ga. B. Treaty se Tvés, Great Britain, Treaty series; Ga. de Madri 1, Gaceta de 
Madrid; G. U., Gazetta Ufficiale (Italy); Guatemalteco, El. Guatemalteco; J. L. O. B., 
International Labor Office Bulletin; J. O., Journal Officiel (France); L. N. M.S., League of 
Nations, Monthly Summary; L. N. O. J., League of Nations, Official Journal; L. N. Q. B., 
League of Nations, Quarterly Bulletin; L. N. 7’. S., League of Nations, Treaty series; Lond. 
Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y.); N. Y. Times, New York 
Times: Naval Inst. Proc., U.S. Naval Institute Proceedings; P. A. U., Pan American Union 
Bulletin; Press Notice, U. S. State Dept. Press Notice; Proclamation, U. 8. State Dept. 
Proclamation; R. G. D. 1. P., Revue Générale de Droit International Public; Reicks G., 
Reichs-Gesetzblatt (Germany); Rev. int. de la Croir-Rouge, Revue international de la Croix- 
Rouge; R. R., American Review of Reviews; Temps, Le Temps (Paris); Times, The Times 
(London); Wash. Post, Washington Post. 


September, 1923 
21 BEeLGIUM—LUXEMBOURG. Agreement signed relating to exchange 
of teachers and students. Text: Monit., May 2, 1924, p. 2317. 


December, 1923 

13 AustTriA-HunGARY—ITALY. Agreement regarding debts of former 
Austro-Hungarian monarchy signed at Rome, April 6, 1922, 
promulgated in Italy. Text: G. U., Feb. 21, 1924, p. 846. 


13 AusTrRIA—ITALY. Five treaties, signed April 6, 1922, promulgated 
in Italy: (1) Payment of debts. (2) Pensions. (3) Extradition. 
(4) Mutual protection of nationals. (5) Execution of civil and 
commercial decisions. Texts: G. U., Feb. 19, March 11 and 15, 
1924, pp. 818, 1106 and 1165. 


13 ITaLy—PoLanp. Agreement of April 6, 1922, relating to debts and 
credits, promulgated in Italy. Text: G. U., Feb. 19, 1924, p. 820. 


13 ITALY—SERBIA. Five treaties signed at Rome on April 6, 1922, 
promulgated by Royal decree in Italy: (1) Agreement relating to 
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December, 1923 
debts and credits. (2) Extradition treaty. (3) Treaty for pro- 
tection of nationals. (4) Treaty for execution of decisions relating 
to civil and commercial matters. (5) Convention relating to 
pensions. Texts: G. U., Feb. 19, 22, and March 11, 1924, pp. 820, 
866 and 1107. 


15 CZECHOSLOVAKIA—EsSTHONIA. Commercial treaty signed in Prague. 
Commerce Reports, April 14, 1924, p. 122. 


17-27 France—Great Britain. Agreement reached by exchange of 
notes, extending to French zone of Morocco provisions of Anglo- 
French agreement of 1899 relative to consular visas for certificates 
of origin. G. B. Treaty series, no. 11 (1924). Cmd. 2054. 


19 to Jan. 2, 1924 CzEcHOSLOVAKIA—GREAT Britain. Notes exchanged 
respecting accession of certain British dominions and India to 
agreement of Jan. 31, 1923, relative to commercial travellers’ 
samples. G. B. Treaty series, no. 14 (1924). Cmd. 2074. 


bo 
~ 


‘REAT BrRITAIN—NEPAL. Treaty of friendship, together with note 
respecting importation of arms and ammunition into Nepal, 
signed at Katmandu. Text: G. B. Misc. series, no. 5 (1924). 
Cmd. 2112. 


22 FraNcE—UrvuGuay. Convention for final cancellation of loan 
made to France by Uruguay in 1918 signed in Montevideo. 
P. A. U., April, 1924, p. 410. 


January, 1924 

9 to Apr.2 Mriuitary Controt Commission. In note of Jan. 9, German 
government contended that duties of Inter-Allied Commission of 
Control did not involve further visits to military stations. On 
Mar. 5, Conference of Ambassadors replied, mentioning five 
categories of operations not yet completed. Text: Temps, 
March 10, 1924, p.1. N.Y. Times, March 6, 1924, p.4. German 
reply of April 2 to Allied demand of March 5 for inquiry into 
military status of Germany, proposed that military control be 
turned over to League of Nations. N.Y. Times, April 3, 1924, p. 
4. Summary: Times, April 3, 1924, pp. 13 and 14. 


18 Mexico—Wicaracua. Convention on exchange of diplomatic 
correspondence, ratifications of which were exchanged on Feb. 21, 
1923, promulgated in Mexico. P. A: U., June, 1924, p. 628. 


21 Great Britain—JAPAN. Agreement for mutual recognition of 
loadline certificates signed at London. G. B. Treaty series, no. 12 
(1924). Cmd. 2055. 
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January, 1924 
26 AUSTRIA—TuRKEY. Treaty of amity and commerce signed. Com- 


merce Reports, March 31, 1924, p. 863. 


February, 1924 
3 GREBCE—PersiA. Treaty of friendship, commerce and shipping, 


signed Oct. 16, 1861, denounced by Persia, to expire May 3, 1924. 
Commerce Reports, May 26, 1924, p. 538. 


4 GREAT BriTaAInN—NICARAGUA. Commission, appointed to execute 
Harrison-Altamirano Treaty of April 19, 1905, on cession by 
Great Britain to Nicaragua of the Mosquito Coast, began hearings 
of complaints from the Mosquito Indians and others. P. A. U., 
June, 1924, p. 628. 


4 to Apr. 26 LeaGcuEe or Nations. REDUCTION OF ARMAMENT Com- 
MISSION. Held 9th session at Geneva, Feb. 4-7, with representa- 
tive of United States present, to discuss new convention to replace 
convention of St. Germain for control of traffic in arms and am- 
munition. Draft convention drawn up at Paris session of first 
Sub-Commission from March 24 to 28. On April 26 a special 
sub-commission met at Prague to examine Colonel Carnegie’s 
draft treaty on private manufacture of arms and munitions. 
L. N. M.8S., March-April, 1924, pp. 32, 52, and 74. 


9-12 BetgrumM—FINLAND. Provisional agreement regulating economic 
relations arranged by exchange of notes. Text: Monit., March 
26, 1924, p. 1526. Commerce Reports, May 12, 1924, p. 392. 


9 GREAT Britain—Spain. By exchange of notes the arbitration 
treaty of Feb. 27, 1904, was prolonged for an additional five years. 
Ga. de Madrid, Mar. 5, 1924, p. 1175. G. B. Treaty series, no. 
16 (1924). Cmd. 2077. 


11-16 France—Spain. Arbitration treaty of Feb. 26, 1904, renewed for 
another period of five years, by exchange of notes. J.O., May 8, 
1924, p. 4159. 


13 to May 5 Honpuras. Failure of political factions to reach agreement 
for restoration of constitutional government caused the United 
States to sever diplomatic relations on Feb. 13. Marines were 
landed at various points from Feb. 29-Mar. 8. Cur. Hist., April, 
1924, 20:125. President Coolidge issued proclamation on 
March 22 prohibiting export of arms or war munitions. Press 
Notice, Mar. 22, 1924. Additional marines landed on March 19. 
By March 31, entire country was in hands of revolutionists. Cur. 
Hist., May, 1924, 20: 302. On April 23, Sumner Welles, American 
commissioner, arranged peace conference at Amapala on April 30 
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February, 1924 
to which governments of Costa Rica, San Salvador, Nicaragua and 
Guatemala accepted invitations. Formal convention signed and 
peace Officially restored on May 5. Cur. Hist., June, 1924, 20: 488. 
N.Y. Times, May 6, 1924, p. 1. 

14-25 Navat Experts CONFERENCE. Held in Rome to examine project of 
League of Nations on reduction of armament and make plans for 
holding international conference to extend to all nonsignatory 
states the principles of the Washington Naval Agreement of Feb. 
6, 1922. L. N. M. S., March 15, 1924, p. 33. Cur. Hist., April, 
1924, 20:141. 


16-18 BaLtic CONFERENCE. Representatives of Latvia, Esthonia, Finland, 
Poland and Lithuania met at Warsaw. Times, Feb. 19, 1924, p. 11. 


16 and Mar. 5 Great Britain—Swepen. Air navigation treaty signed 
at Stockholm. Text: G. B. Treaty series, no. 19 (1924). Cmd. 


2138. 

17 LITHUANIA—SWEDEN. Commercial agreement signed. Commerce 
Reports, April 28, 1924, p. 258. 

19 Mexico—Unitep States. Ratifications exchanged at Mexico City 


of special claims convention, signed Sept. 10, 1923. Text: U. S. 
Treaty series, no. 676. 


19 to May 15 Im™icraTion Restriction. On Feb. 19, Secretary Hughes 
sent letter to Senate Committee on Immigration on H. R. 6540, 
with opinion as to its effect upon relations of the United States 
with Japan. Text: Press Notice, Feb. 20, 1924. On March 17, 
bill was replaced by H. R. 7995, reported on March 24 and 27. 
(H. Rp. 350, 68th Cong.) On April 10, Japanese Ambassador, 
Hanihara, protested against passage of bill as conflicting with 
“Gentlemen’s Agreement.”’ Text: Press Notice, April 11, 1924. 
House passed amended bill on April 12. Senate rejected amend- 
ment continuing ‘‘Gentlemen’s Agreement” and, on April 15, 
adopted exclusion amendment. Text: N. Y. Times, April 16, 
1924, p.1. On April 17, Hanihara explained intent of his note of 
April 10, to which Hughes replied. Text: Adv. of peace, May, 1924, 
p. 309. On April 18, Senate adopted amendment to H. R. 7995, 
by substituting S. 2576 for all words after enacting clause. Text: 
Cong. Rec., April 18, 1924, p. 6868. Conference reports in both 
House and Senate on May 8 and 15. Cong. Rec., May 8 and 15, 
1924, pp. 8424 and 8816. 


20 . Iraty—Swirzertanp. Exchanged ratifications of treaty of com- 
merce signed at Zurich, Jan. 27, 1923. E. G., April 2, 1924, 
p. 105. 
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February, 1924 

21 AustriA—Soviet Russia. De jure recognition given to Russia by 
Austria. Wash. Post, Feb. 22, 1924, p. 2. Russian Information, 
March 8, 1924, p. 149. 

21 EstHonta—LatTvia. Provisional commercial agreement signed at 
Reval on Nov. 1, 1923, ratified by exchange of documents. Com- 
merce Reports, Mar. 31, 1924, p. 863. 

21-22 FrRancE—GREAT Britain. Letters exchanged between Poincaré 
and MacDonald on reparation and other matters made public. 
Text: N. Y. Times, Mar. 3, 1924, p. 1. 


21 FRANCE—GREECE. Commercial arrangement signed at Paris. Text: 
J. O., Feb. 27, 1924, p. 2018. 
21 LusiITaANIA Cxiaims. Judge Parker, umpire of German-American 


Mixed Claims Commission, handed down decision that Germany 
must pay reparations amounting to about one million dollars in 
fifty-seven cases, representing first group of claims. Wash. Post, 
Feb. 22, 1924, p. 1. 

22 BELGIUM—GREAT Britain. Exchanged ratifications at London of 
convention respecting legal proceedings in civil and commercial 
matters signed at London, June 21, 1922. G. B. Treaty series, no. 
13 (1924). Cmd. 2069. 

22 ITALY—SERBIA. Fiume treaty of Jan. 27, 1924, promulgated in 
Italy. Text:G. U., Feb. 22, 1924, p. 889. Ratifications exchanged. 
Ga. de Prague, Feb. 27, 1924, p. 1. 

27 to May 8 St. LAWRENCE WATERWAYS. Correspondence between Brit- 
ish and American governments concerning project, with names of 
personnel of Joint Engineering Boards and National Advisory 
Committees of Canada and the United States made public. Press 
Notice, Mar. 14 and May 9, 1924. 

29 BRAZIL—SpaAIN. Temporary commercial agreement reached by 
exchange of notes. Commerce Reports, April 7, 1924, p. 59. 

March, 1924 

CZECHOSLOVAKIA—ITALY. Commercial treaty providing recip- 
rocal tariff concessions signed. Ga. de Prague, Mar. 12, 1924, p. 1. 
Commerce Reports, April 7, 1924, p. 59. 


1 CzECHOSLOVAKIA—ITaLy. Exchanged ratifications of Juridical- 
financial convention and of Treaty of Commerce and Navigation, 
both of which were signed at Rome, Mar. 23, 1921. Text: G. U., 
Mar. 10, and Apr. 10, 1924, pp. 1089, 1449. 

1 LatviA—UNITED States. Ratifications exchanged at Riga of ex- 
tradition convention of Oct. 16, 1923. U.S. Treaty series, no. 677. 
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1 Mexico—Unirep States. Ratifications exchanged in Washington 


of General Claims Convention of September 8, 1923. 


Treaty series, no. 678. 


Text: U.S. 


3 FRANCE—UNITED States. Ratifications exchanged in Washington 
of arbitration agreement of July 19, 1923, extending for another 
five years, the arbitration convention of 1908. U.S. Treaty series, 


no. 679. 


3 GreRMANY—TurRKEyY. Treaty of peace and friendship signed at 


Angora. Times, Mar. 6, 1924, p. 11. 


3 Turkey. Angora Assembly voted abolition of Caliphate and expul- 
sion from Turkey of the Caliph and all members of the House of 


Osman. Times, March 4 and 5, 1924, pp. 14 and 15. 


Announced 


on March 7 that King Hussein of the Hedjaz had accepted offer 
of Caliphate from Moslems of Mesopotamia, Transjordania and 
the Hedjaz, and had been proclaimed Caliph in succession to 


Abdul Mejid. Cur. Hist., April, 1924, 20: 153. 


{ CZECHOSLOVAKIA—FRANCE. Exchanged ratifications of treaty of 
alliance of Jan. 25, 1924. Ga. de Prague, Mar. 8, 1924, p. 1. 


6 INTERNATIONAL COMMISSION FOR AIR NAVIGATION. 


Concluded 


series of meetings in Paris at which practical problems concerning 


regulation of air services were considered. Times, Mar. 


p. 11. 


6 to Apr. 29 LeaGuEe oF Nations Opium COMMITTEE. 


7, 1924, 


Held three 


sessions—Geneva, Mar. 6 to 11, Apr. 26 to 29, and Paris, Mar. 
28 to 29—to prepare program for International Conference on 
Opium to be held Nov., 1924. L. N. M.S., April, 1924, pp. 68 


and 83. 


S GrEECE—Soviet Russia. De jure recognition given to Soviet 
government by Greece. Russian Information, Mar. 29, 1924, p. 
197. 

8 Norway—Unirtep States. Ratifications of arbitration treaty ex- 


changed in Washington, further extending convention of April 4, 


1908. U.S. Treaty series, no. 680. 


10 JAPAN—S1am. Treaty of commerce and navigation signed at 


Bangkok. Commerce Reports, June 2, 1924, p. 604. 


10-15 Leacue or Nations Held 28th session 


in Geneva. 


Draft convention in attribution of Memel territory was accepted 


and Polish-Czechoslovak frontier in Jaworzyna district agreed upon. 


iq 
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March, 1924 


12 


Hungarian reconstruction plan put into operation with final 
signatures of protocols. Replies of Commission of Jurists to 
questions on interpretation of covenant and points in international 
law approved. Decisions reached on questions regarding German 
minorities in Poland, Saar Valley and Danzig. L. N. M. S., 
April 15, 1924, p. 50. 

CzECHOSLOVAKIA—POoLAND. Solution of boundary dispute in Jaw- 
orzyna district, reached by League Council on March 12, accepted 
by representatives of bothstates. L.N.M.S., April 15, 1924, p. 63. 


12to Apr.? Meme. Norman H. Davis, chairman of Special Commission 


of League, presented report to League Council on March 12. 
Draft convention, between Allied Powers and Lithuania, giving 
Lithuania sovereignty over Memel, was accepted by the powers 
concerned. Summary: L. N. M. S., April, 1924, p. 64. On 
April 7, Poland sent note to Conference of Ambassadors protesting 
against acceptance by that body of recommendation of Davis 
Committee on the ground that the treaty fails to guarantee rights 
assured to Poland by Treaty of Versailles. Cur. Hist., June, 1924, 
20: 507. 


13 to Apr. 30 Great BritaIn—UNITep States. Ratifications of ship 


13 


14 


14 


14 


14 


liquor treaty of Jan. 23, 1924, exchanged at Washington. U. S. 
Treaty series, no. 685. 

JURISTS COMMISSION ON LEAGUE COVENANT. Replies of Jurists 
to questions raised by Council in September, 1924, in connection 
with Italo-Greek conflict, approved by League Council. Text: 
L. N. M.S., April 15, 1924, p. 53. 


Bo.tivia—GERMANY. Treaty of commerce signed at La Paz, re- 
newing with a few modifications the former treaty of 1908. Com- 
merce Reports, June 2, 1924, p. 604. 


CANADA—SOVIET Russia. Russian Soviet Trade Delegation recog- 
nized by Canadian government, preceding negotiations for trade 
relations. Wash. Post, March 15, 1924, p. 1. 


HUNGARIAN RECONSTRUCTION. Protocol no. I (Declaration) signed 
at Geneva by representatives of Great Britain, France, Italy, 
toumania, Jugoslavia, Czechoslovakia, and Hungary. Protocol 
no. II signed by Koranyi, Hungarian representative. L. N. M.S. 
Suppl., May, 1924, p. 35. 


IrR1IsH FREE STATE—Spain. Commercial modus vivendi arranged by 
exchange of notes between Great Britain and Spain. Ga.de Madrid, 
Mar. 21, 1924, p. 1507. 
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March, 1924 
14 IraLy—Soviet Russta. Commercial and Tariff treaties signed at 


tome, Feb. 7, 1924, promulgated in Italy. Text: G. U., Mar. 20, 
1924, p. 1218. 


15 Cuitp WELFARE. Formation of special department of League of 
Nations to handle all matters concerning protection of children 
of the world announced at Geneva. Will take over work of Inter- 
national Bureau for Promotion of Child Welfare. Cur. Hist., 
May, 1924, 20: 335. 

15to Apr.1 CuHuina—Soviet Russia. Tentative agreement for recognition 
signed by Dr. Wang and Mr. Kearakhan on Mar. 15, subject to 
approval by their governments. N. Y. Times, Mar. 16, 1924, 
p. 6. China’s failure to ratify was followed by Soviet ultimatum, 
of Mar. 19 and further memorandum on Mar. 24, to which Foreign 
Minister Koo replied on April 1 enumerating three points in treaty 
which must be revised. Cur. Hist., June, 1924, 20: 520. 


15 Danzig—Soviet Russia. Recognition of Soviet government ap- 
proved by Danzig Diet. Wash. Post, March 16, 1924, p. 3. 
15 Ecypt. Inaugurated first Parliament. N. Y. Times, March 16, 


1924, p. 7. 


15-22 France—Soviet Russia. Notes exchanged regarding Bessarabian 
question. Text: Nation (N. Y.), April 30, 1924, p. 517. 


15 IraLyY—PoLanD. Financial agreement signed at Rome, Mar. 10, 
1924, promulgated in Italy. G. U., Mar. 24, 1924, p. 1306. 
15 Soviet Russ1a—Swepmy. Commercial agreement according recog- 


nition de jure to Soviet Russia signed at Stockholm. Wash. Post, 
Mar. 16, 1924, p. 3. N.Y. Times, Mar. 16, 1924, p. 6. 


16 Fiume. Formally annexed to Italy. N. Y. Times, Mar. 17, 1924, 
p.1. Cur. Hist., April, 1924, 20: 140. 
17 3RAZIL. Decision of Brazil to accredit an Ambassador to League of 


Nations announced in Geneva. N. Y. Times, March 18, 1924, 
p. 23. L.N. M.S., April 15, 1924, p. 56. 


19 SWEDEN—SWITZERLAND. Provisional commercial agreement signed. 
Commerce Reports, May 5, 1924, p. 330. 
21 RuopesiaA, NORTHERN. Order in Council published providing for 


future government as British protectorate. Times, Mar. 22, 1924, 
p. 11. Lond. Ga., Mar. 21, 1924, p. 2416. 
DENMARK—PoLaND. Commercial treaty signed at Warsaw pro- 


viding general most-favored nation treatment. Commerce Reports, 
May 5, 1924, p. 329. 
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24 FrancE—Monaco. Signed agreement at Paris concerning legaliza- 
tion of extracts from acts of the civil state. Text: J. O., Mar. 
31, 1924, p. 3066. 

24 S1aM—UNITED States. Exchanged ratifications of extradition 
treaty of Dec. 20, 1922. U.S. Treaty series, no. 681. 


25 SINGAPORE Navat Base. Correspondence between Secretary of 
State for the Colonies and Self-Governing Dominions and India 
dated Feb. 20 to Mar. 18, 1924, made public. Text: Times, 
Mar. 26, 1924, p. 9. Cmd. 2083. 

25 GREAT Britain—IRAk (Mesopotamia). Four subsidiary agree- 


ments signed: (1) financial; (2) judicial; (3) military; (4) governing 
employment of British officials by government of Irak. Summary: 
Times, April 15, 1924, p. 13. 

25 to Apr. 13 Greece. National Assembly, on Mar. 25, by unanimous 
vote, resolved: (1) The abolition of the Dynasty; (2) Establish- 
ment of a parliamentary republic, this decision to be ratified by 
plebiscite. Press Notice, April 22, 1924. Times, March 26, 1924, 
p. 14. Plebiscite on April 13 resulted in vote of 758,742 for a re- 
public and 325,322 for retention of monarchy. Cur. Hist., June, 
1924, 20: 506. 


28 BreL_egitumMm—Monaco. Exchanged declarations concerning legaliza- 
tion of extracts from civil documents. Monit., April 7-8, i924, p. 
1855. 


28-30 RUMANIAN RussIAN CONFERENCE. Opened in Vienna on March 28. 
M. Krestinsky, Soviet delegate, read protest of his government 
against union of Bessarabia with Rumania. Text: Nation(N. Y.), 
April 30, 1924, p. 515. On Mar. 30, proceedings suspended by 
refusal of Krestinsky to permit Bessarabian question to be ex- 
cluded from discussion. Cur. Hist., May, 1924, 20: 320. 


April, 1924 

2 NEWCASTLE EXxequaturs. Secretary Hughes announced under- 
standing reached with British government with regard to United 
States Consulate, closed in 1922, and exchange of notes on same 
day between Ambassador Kellogg and J. Ramsay MacDonald. 
Text: Press Notice, April 2, 1924. N. Y. Times, April 3, 1924, 
p. 8. Times, April 3, 1924, p. 14. 


4 FRANCE—UNITED States. Treaty providing equal rights for Ameri- 
can nationals and interests in Syria and Lebanon, territory under 
League mandate to France, signed in Paris. Cur. Hist., May, 
1924, 20: 334. 
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5 BuLGariA—UnirTep States. Exchanged ratifications of naturaliza- 
tion treaty signed Nov. 23, 1923, at Sofia. Text: U. S. Treaty 
series, no. 684. 


5 NETHERLANDS—UNITED States. Exchanged ratifications of agree- 
ment of Feb. 13, 1924, extending arbitration convention of 1908 
for a period of five years. U.S. Treaty series, no. 682. 


6 Huncary—Iraty. Convention relative to legal protection of 
nationals signed in Rome. Text: G. U., Feb. 21, 1924, p. 849. 


9-28 Expert CoMMITTEES ON ReEparRATIONS. Dawes and McKenna 
reports submitted to Reparation Commission on April 9. Text: 
Cur. Hist., May, 1924, 20: 263. Cmd. 2105. On April 11, Repara- 
tion Commission adopted report and recommended that findings be 
accepted by respective governments. Wash. Post, April 12, 1924, 
p. 5. Announced on April 16 that France, Great Britain and 
Belgium had accepted the reports. Note from Germany dated 
April 15, stated that ‘the reports offer a practical basis for a speedy 
solution of the reparation problem.’”’ Wash. Post, April 17, 1924, 
p. 1. Times, April 17, 1924, p.12. On April 17, the Reparation 
Commission voted formal approval of Dawes plan, recommended it 
for adoption by allied governments and asked Berlin to draw up 
laws, name officials, and take other steps to put system in operation. 
Text of Communiqué: N. Y. Times, April 18, 1924, p. 1. Text 
of letter and replies of France, Belgium, Great Britain, and Italy: 
Europe, May 3, 1924, p. 583. On April 28, German War Burdens 
Commission sent to Reparation Commission names of Germans to 
serve on committees recommended by Experts’ report. N. Y. 
Times, April 29, 1924, p. 2. 


9 PoLaNnD. Decided to create permanent delegation to League of 
Nations. Cur. Hist., June, 1924, 20: 526. 
14 FrRaANcCE—ITALY. Convention concerning production and sale of 


silk worms signed at Paris. J.0O., Apr. 19, 1924, p. 3631. 


14 Great Britain—Soviet Russia. Anglo-Russian debt parley began 
in London to adjust claims and consider important questions, 
loans to Russia, etc. Times, Apr. 15, 1924, p. 14. Contemp. R., 
May, 1924, p. 657. 


14 UniTEepD STATES—VENEZUELA. Exchanged ratifications of extradi- 
tion convention of Jan. 19, 1922. Text: U. S. Treaty series, no. 
675. 

15 RuHR AGREEMENT. New agreement concerning reparation de- 


liveries of Ruhr coal and coke between M. I. C. U. M. (French 
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April, 1924 
Control Commission) and the Ruhr mine owners was signed, re- 
newing agreement of Nov. 23, 1923, until June 15, 1924. Times, 


April 16, 1924, p. 13. 


19 BELGIUM—GREECE. Government of Greece officially recognized by 
Belgium. Monit., May 1, 1924, p. 2305. 
21 CANADA—UNITED States. Arrangement concluded at Ottawa for 


return of stolen property of all kinds belonging to bona fide resi- 
dents of one country 2nd seized by customs authorities of the other. 
Press Notice, April 22, 1924. 

21 TurRKEY. ConstTITUTION. Angora Assembly passed final clauses 
of new constitution and adopted instrument as a whole. Cur. Hist., 
June, 1924, 20: 517. 

23 GREAT BRITAIN—SPAIN. Ratifications exchanged in Madrid of 
treaty of commerce and navigation signed Oct. 31, 1922. Ga. de 
Madrid, April 24, 1924, p. 485. 


24 PoLAND—SovIieT Russia. Railway convention signed. Russian 
Information, May 17, 1924, p. 317. 
26 JAPAN—UNITED StaTeEs. Ratifications exchanged of agreement of 


Aug. 23, 1923, to extend for five years the arbitration agreement of 
May 5, 1908. U.S. Treaty series, no. 683. 

26-27 Spain—UNITED States. Existing commercial agreement extended 
for one year by exchange of notes. Ga. de Madrid, May 1, 1924, 
p. 632. 

29 CZECHOSLOVAKIA—POLAND. Delimitation conference held at Cra- 
cow. Ga. de Prague, May 3, 1924, p. 2. 

30 to May 1 PrerManent Court or INTERNATIONAL JusTICE. Senate 
Committee on Foreign Relations held hearings on question of ad- 
hesion of the United States to the Protocol of the Court. WN. Y. 
Times, May 1-2, 1924, p. 1. 

30 to May 7 GerRMAN-POLISH CONFERENCE. Held in Vienna to decide 
interpretation of provisions of Polish Treaty of June 28, 1919, in 
regard to nationals in former German territory ceded to Poland. 
Times, May 9, 1924, p. 13. 


May, 1924 
2 BELGIUM—NETHERLANDS. Declaration exchanged concerning le- 


galization of extracts from state documents. Monit., May 10, 
1924, p. 2459. 

2 Cuspa—UNITED States. President Coolidge issued proclamation 
forbidding export of arms or munitions of war to Cuba. Press 
Notice, May 2, 1924. 
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May, 1924 

3 GREAT BritaAIn—UNITED States. Correspondence dated Dec. 29, 
1923 to Apr. 2, 1924, regarding diversion of water from Lake 
Michigan for proposed navigation canal by Sanitary District of 
Chicago, made public by Department of State. Press Notice, May 
3, 1924. 


6-21 Mrxep Ciaims Commissions (UNITED STATES AND Mexico). On 
May 6, State Department announced that Dr. Rodrigo Octavio of 
Brazil had accepted invitation to act as third member of Special 
Claims Commission, and on May 6, that Dr. C. Van Vollenhoven 
of Holland had accepted invitation to serve as third member of 
General Mixed Claims Commission. Press Notice, May 6 and 21, 
1924, 


CZECHOSLOVAKIA—ICELAND. Commercial treaty arranged by ex- 
change of notes. Ga. de Prague, May 10, 1924, p. 1. 


Qo 


CoLOMBIA—PANAMA. Procés-verbal of meeting in Washington of 
the Ministers of Panama and Colombia with Secretary Hughes, 
was signed by the two ministers and the Secretary of State, by 
which diplomatic relations, broken off in 1903, were resumed be- 
tween Colombia and Panama. Text: Press Notice, May 9, 1924. 


8 Soviet Russta—SweEDEN. Postal convention signed at Moscow. 
Temps, May 11, 1924, p. 1. 


15 INTERNATIONAL EMIGRATION CONFERENCE. Opened at Rome, with 
fifty-eight countries represented. N.Y. Times, May 16, 1924, p. 2. 


INTERNATIONAL CONVENTIONS 


AGRICULTURAL WorKERS AssociaTions. Geneva, Nov. 12, 1921. 
Promulgation: 
Italy. Mar. 20,1924. G. U., May 6, 1924, p. 1694. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Rome, June 7, 1905. 
Adhesion: 
Esthonia. May 6, 1924. 
Irish Free State. 
Lithuania. 
Italian Colonies of Eritrea, Cyrenaica, Somaliland, Tripolitania. 
April 15, 1924. E.G., May 14, 1924, no. 13. Monit., May 18, 1924, 


p. 2617. 
ArcHIVES Protection. Rome, April 6, 1922. 
Ratification: 
Italy. Dee. 13, 1923. G. U., Mar. 10, 1924, p. 1098. 
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BESSARABIAN TREATY. Paris, Oct. 28, 1920. 
Rattfication: 
France. April 9, 1924. J.0O., April 10, 1924, p. 3342. 
CiTIzENSHIP TREATY. Rome, April 6, 1922. 
Promulgation: 
Italy. Dec. 13, 1923. G. U., Feb. 21, 1924, p. 850. 
Copyricut Union. Protocol, Berne, March 20, 1914. 
Adhesion: 
Greece. Monit., May 2, 1924, p. 2319. 
CZECHOSLOVAK TREATY. Saint-Germain, Sept. 10, 1919. 
Promulgation: 
Italy. Jan. 10,1924. G. U., Feb. 23, 1924, p. 913. 
GREEK MINORITIES TREATY. Sévres, Aug. 10, 1920. 
Ratification: 
Italy. Jan. 31, 1924. G. U., April 18, 1924, p. 1513. 
HUNGARIAN RECONSTRUCTION. Geneva, March 14, 1924. 


Ratification: 

Hungary. April 19, 1924. L. N. M. S., April, 1924, p. 
Hist., June, 1924, 20: 507. 
INTERNATIONAL EXCHANGE OF DOCUMENTS AND PUBLICATIONS. 

Mar. 15, 1886. 

Adhesion: 
Danzig. Mar. 15, 1924. Monit., May 10, 1924, p. 2459. 
Latvia. Mar. 27,1924. Monit., April 19, 1924, p. 2101. 


LEAGUE OF Nations. Covenant. Protocol of Amendments. 


Oct. 3-5, 1921. 


Ratification: 


76. Cur. 


Brussels, 


Geneva, 


Latvia. (Art. 4, 12,13,15,16.) Feb. 21,1924. Monit., Mar. 9, 1924, 


p. 1154. 


Liquor TRAFFIC IN Arrica. Saint Germain-en Laye, Sept. 10, 1919. 


Adhesion: 
Egypt. Mar. 10,1924. J.0O., May 11, 1924, p. 4238. 


MeEpbIcAL EXAMINATION OF YOUNG PERSONS EMPLOYED AT SBA. 
Nov. 10, 1921. 


Ratification: 
Italy. Mar. 20,1924. G. U., May 5, 1924, p. 1675. 


Money Orpers. Rome, May 26, 1906. 


Ratification: 
Greece. Dec. 31, 1923. Monit., April 10, 1924, p. 1940. 


Geneva, 
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Nicut Work oF YounG Persons. Washington, Nov. 28, 1919. 


Ratification: 
Netherlands. Mar. 17,1924. J. L.0O.B., Mar. 31, 1924, p. 75. 


OBSCENE PUBLICATIONS. Paris, May 4, 1910. 
Ratification: 
Esthonia. Feb. 10, 1924. J.0O., Mar. 19, 1924, p. 2658. 


Pan AMERICAN ARBITRATION TREATY. Santiago, May 5, 1923. 
Ratification: 
United States. Mar. 18, 1924. Text: Cong. Rec., Mar. 18, 1924, p. 
4576. 


Pension. Rome, April 6, 1922. 
Promulgation: 
Italy. Dec. 13, 1923. G. U., Mar. 11, 1924, p. 1107. 


PotisH TREATY. Versailles, June 28, 1919. 
Promulgation: 


Italy. Jan. 10,1924. G. U., Feb. 23, 1924, p. 919. 


PROTECTION OF Birps UsEFuL TO AGRICULTURE. Paris, Mar. 19, 1902. 
Adhesion: 
Czechoslovakia. April 3, 1924. J.0O., May 11, 1924, p. 4238. 


Pusiic Orrice. Rome, Dec. 9, 1907. 
Adhesion: 


Japan. Mar. 7, 1924. Monit., April 11, 1924, p. 1951. 


Raibway TRrAFFic. Portorose, Nov. 23, 1921. 
Promulgation: 


Italy. Mar. 20, 1924. G. U., May 12, 1924, p. 1740. 


{EFRIGERATION, INTERNATIONAL INSTITUTE OF. Paris, June 21, 1920. 
Ratification: 


Japan. Mar. 4, 1924. J.0O., Mar. 10, 1924, p. 2362. 


{EPARATION FOR DAMAGES IN TURKEY. Paris, Nov. 23, 1923. 
Promulgation: 


Italy. Nov. 23, 1923. G. U., April 23, 1924, p. 1553. 


XUMANIAN TREATY. Paris, Dec. 9, 1919. 
Promulgation: 


Italy. Jan. 10, 1924. G. U., Feb. 23, 1924, p. 917. 


TANGIER CONVENTION. Paris, Dec. 18, 1923. 
Ratification: 
France. May 22, 1924. J. 0O., May 29, 1924, p. 4789. 
Great Britain. May 8, 1924. Times, May 10, 1924, p. 12. 
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THRACIAN TREATY. Sevres, Aug. 10, 1920. 


Rattfication: 
Italy. Jan. 31,1924. G. U., April 18, 1924, p. 1513. 


Trusts. Rome, April 6, 1922. 
Promulgation: 
Italy. Dec. 13,1923. G. U., Feb. 27, 1924, p. 973. 
UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: 
South Africa. Feb. 20,1924. J. L.0O.B., Mar. 31, 1924, p. 75. 
UNEMPLOYMENT INDEMNITY IN CASE OF Loss oF Suip. Geneva, July 9, 
1920. 
Ratification: 
Italy. Mar. 20, 1924. G. U., May 6, 1924, p. 1693. 
War Loans. Rome, April 6, 1922. 
Promulgation: 
Italy. Dec. 13, 1923. G. U., Mar. 8, 1924, p. 1078. 
WEEKLY Rest In INpustry. Geneva, Nov. 17, 1921. 
Promulgation: 
Italy. Mar. 20, 1924. G. U., May 5, 1924, p. 1672. 
WHITE Leap IN ParntT. Geneva, Nov. 19, 1921. 
Ratification: 
Italy. Mar. 20, 1924. G. U., May 6, 1924, p. 1694. 
WHITE SLAVE TRADE. Geneva, Sept. 30, 1921. 
Adhesion: 
Leeward Islands, Jamaica, Mauritius. Mar. 7,1924. Monit., April 26, 
1924, p. 2215. 


Ratification deposited: 
Latvia. Feb. 12,1924. Monit., April 4, 1924, p. 1789. ) 


WHITE SLAVE TRADE. Paris, May 4, 1910. 
Ratification: 
Brazil. P. A. U., April, 1924, p. 410. 


M. AuiceE MATTHEWS. 
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TO INTERNATIONAL 


PUBLIC DOCUMENTS RELATING 
LAW 


GREAT BRITAIN! 


Arbitration agreement between the United Kingdom and Spain of 
Feb. 27,1904. Notes exchanged for further renewal. London, Feb. 9, 1924. 
(Treaty Series No. 16, 1924.) 24d. 

Arbitration convention between United Kingdom and United States of 
America, April 4, 1908. Agreement for renewal of, with exchange of notes. 
Signed at Washington, June 23, 1923. (Treaty Series No. 8, 1924.) 24d. 


Belgium, Convention between United Kingdom and, extending extra- 
dition conventions to the Belgian Congo and certain British protectorates. 
(Treaty Series No. 1, 1924.) 24d. 


Canada and Italy. Commercial convention signed at London, Jan. 4, 
1923. (Treaty Series No. 10, 1924.) 24d. 


Commercial travellers’ samples. Notes respecting the accession of certain 
British Dominions and India to agreement between Great Britain and 
Czechoslovak Republic of Jan. 31, 1923. London, Dec. 19, 1923, and 
Jan. 2, 1924. (Treaty Series No. 14, 1924.) 23d. 


Consular visas for certificates of origin. Agreement between the United 
Kingdom and France extending to French zone of Morocco the provisions 
of Anglo-French agreement of Oct.-Nov. 1899. Signed London, Dec. 17-27, 
1923. (Treaty Series No. 11, 1924.) 24d. 


Covenant of the League of Nations, Protocols of amendments of Articles 
6 and 12, adopted by the Assembly, Oct. 4 and 5, 1921. (Treaty Series 
No. 4, 1924.) 24d. 


Elbe Statute of Navigation, convention supplementary to. Signed at 
Prague, Jan. 7, 1923. (Treaty Series No. 17, 1924.) 64d. 


Enemy property. Special report of committee appointed by Board of 
Trade to advise upon release of property of ex-enemy aliens in necessitous 
circumstances. (Cmd. 2046.) 64d. 


Estates of deceased seamen, disposal of. Agreement between United 
Kingdom and Finland, signed at Helsingfors, Dec. 14, 1923. 


German reparation. Reports of expert committees appointed by the 
Reparation Commission. (English version.) (Cmd. 2105.) 3s. 2d. 

' Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 
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German Reparation Recovery Act, 1921. Rate of levy. Negotiations 
between H. M. Government and the German Government, together with 
the decree dated March 3, 1924, issued in pursuance thereof by the German 
Government. (Cmd. 2089.) 23d. 


———. Treasury minute, Feb. 25, 1924. (Cmd. 2065.) 23d. 


Hungary, Agreement between United Kingdom and, modifying conven- 
tion of Dec. 20, 1921, concerning instalments payable by Hungarian Gov- 
ernment. Signed at Paris, Dec. 11, 1923. (Treaty Series No. 9, 1924.) 

International Commercial Statistics, convention respecting the com- 
pilation of. Signed at Brussels, Dec. 31, 1923. (Treaty Series No. 15, 
1924.) 10d. 

International Labor Conference. Recommendation adopted at its fifth 
session, Oct. 22-29, 1923. Authentic text in French and English. (Cmd. 
2051.) 63d. 

League of Nations. Fourth Assembly. Report of British delegates. 
(Mise. No. 1, 1924.) 93d. 

26th and 27th sessions of the Council. Reports by Lord Robert 
Cecil. (Misc. Nos. 2 and 3, 1924.) 33d. and 63d. 

28th Session of the Council. Report by Lord Parmoor. (Misc. 
No. 4, 1924.) 63d. 

Legal proceedings in civil and commercial matters. Convention between 
United Kingdom and Belgium, signed at London, June 21, 1922. (Treaty 
Series No. 13, 1924.) 34d. 

Limitation of naval armament, Treaty between the British Empire, 
France, Italy, Japan and United States for the. Signed at Washington, 
Feb. 6, 1922. (Treaty Series No. 5, 1924.) 64d. 

Liquor traffic, Convention between United Kingdom and United States 
of America for regulation of the. Signed at Washington, Jan. 23, 1924. 
(Cmd. 2063.) 23d. 

Loadline certificates, agreement between United Kingdom and Japan for 
mutual recognition of. Signed at London, Jan. 21, 1924. (Treaty Series 
No. 12, 1924.) 23d. 

Order in Council exempting Japanese ships from detention for 
non-compliance with Merchant Shipping Acts. March 21, 1924. (S. R. 
& O. 1924, No. 388.) 14d. 

Morocco. Convention regarding the organization of the statute of the 
Tangier Zone. Signed at Paris, Dec. 18, 1923. (Cmd. 2096.) 1s. 1d. 

Nauru (Mandated territory), Consular powers in. Merchant Shipping 
Order No. 2, Dec. 19, 1923. (S. R. & O. 1923, No. 1594.) 14d. 
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Nepal, Treaty between the United Kingdom and, together with note, 
respecting the importation of arms and ammunition into Nepal. Signed at 
Katmandu, Dec. 21, 1923. (Misc. No. 5, 1924.) 23d. 

Pacific possessions, Treaty between the British Empire, France, Japan, 
and the United States of America, relating to their, together with accom- 
panying declaration, supplementary treaty, and identic communication to 
Netherlands and Portuguese Governments respecting the treaty. Signed 
at Washington, Dec. 13, 1921, and Feb. 6,1922. (Treaty Series No. 6, 1924.) 
33d. 

Peace Treaties. The Treaties of Peace Orders (Amendment) Order, 
Feb. 20, 1924. (S. R. & O. 1924, No. 252.) 1$d. 

Prize deposit account in the Supreme Court, Aug. 4, 1914, to March 31, 
1923, with correspondence with the Comptroller and Auditor General. 
(H. C. Rept. No. 44, 1924.) 23d. 


Soviet Russia. A description of the various political units existing on 
tussian territory, to which is appended the Constitution of the Union of 

Socialist Soviet Republics of July 6, 1923. (With 2 maps.) Foreign Office. 
ls. 13d. 

Spitsbergen, Treaty regulating the status of, and conferring the sover- 
eignty on Norway. Signed at Paris, Feb. 9, 1920. (Treaty Series No. 18, 
1924.) (With map.) Is. ld. 

Treaties between the United Kingdom and foreign states. Accessions, 
withdrawals, ete. (Treaty Series No. 34, 1923.) 34d. 

Treaty Series, 1923. Index. (Treaty Series No. 35, 1923.) 23d. 

Tribunaux Arbitraux Mixtes. Recueil des decisions. Nos. 31-33. 
Oct.-_Dec. 1923. 18s. 3d. 

Turkey, Assessment and reparation of damage suffered in. Convention 
between United Kingdom, France, Italy, and Japan, covering nationals of 
contracting Powers, with protocol providing for signature by Roumania. 
Signed at Paris, Nov. 23, 1923. (Treaty Series No. 3, 1924.) 33d. 

—. Note onthe Treaty of Peace (Turkey) Bill, 1924. (Cmd. 2058.) 
23d. 

Turkey Treaty of Peace. (13 & 14 Geo. 5, Ch. 7.) 23d. 

War damages. Final report of Royal Commission on compensation for 
suffering and damage by enemy action. (Cmd. 2066.) 63d. 


UNITED STATES? 


Alien Property Custodian. Annual report for year ended Dec. 31, 1923. 
8p. (H. doc. 155, 68th Cong. Ist sess.) Paper, 5c. 


? When prices are given, the document in question may be obtained for the amount noted 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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With reports of divisions. xii+261 p. (S. doc. 49, 68th Cong. 
Ist sess.) Paper, 30c. 

Arbitration convention between France and United States of Feb. 10, 
1908, Agreement extending duration of, signed at Washington, July 19, 1923. 
4p. [English and French.] (Treaty Series 679.) State Dept. 

Arbitration convention between United States and Great Britain of 
April 4, 1908, Agreement extending duration of, signed at Washington, June 
23,1923. 3p. (Treaty Series 674.) State Dept. 

Arbitration convention between the Netherlands and United States of 
May 2, 1908, Agreement extending duration of, signed at Washington, 
Feb. 13, 1924. 4p. (Treaty Series 682.) [English and Dutch.] 

Arbitration convention between Norway and United States of April 4, 
1908. Agreement further extending duration of, signed at Washington, 
Nov. 26, 1923. (Treaty Series 680.) [English and Norwegian.] 

Arbitration of disputes arising out of contracts, maritime transactions, or 
commerce among the States or Territories or with foreign nations. Report 
to accompany bill to validate certain agreements. Jan. 24, 1924. (H. rp. 
96, 68th Cong. Ist sess.) Paper, 5c. 

Joint hearings, Jan. 9, 1924. iii+41p. Paper, 5c. 

China. Report in relation to claims presented by Government of China 
against United States arising out of negligent or unlawful acts in China of 
persons connected with military and naval forces of United States. April 23, 
1924. 4p. (S. doc. 96, 68th Cong. Ist sess.) Paper, 5c. 

Chinese indemnity, Hearings on remission of further payments of. 
March 31-April 2, 1924. ii+98 p. Paper, 10c. 

Report to accompany joint resolution. April 29, 1924. 6 p. 
(H. rp. 600, 68th Cong. Ist sess.) Paper, 5c. 

Citizenship of wives of Americans in foreign service. Hearings, Feb. 12, 
1924. 24p. Paper, 5c. 

Claims. Report with reference to claim by British Government for 
losses sustained by steamship Baron Berwick as result of collision with 
U. S. 8S. Iroquois and U. S. destroyer Truxton. Feb. 28, 1924. 4 p. 
(S. doc. 56, 68th Cong. Ist sess.) Paper, 5c. 

Report in relation to claim of Government of Norway for losses 
sustained by steamship Hassel in collision with steamship Ausable. Feb. 25, 
1924. 4p. (S. doc. 52, 68th Cong. Ist sess.) Paper, 5c. 

Report requesting submission to Congress of claims arising out 


of occupation of Vera Cruz, Mexico, by American forces in 1914. Feb. 7, 
1924. 10 p. (S. doc. 33, 68th Cong. Ist sess.) Paper, 5c; report to ac- 
company 8. 2506 authorizing appropriation for payment of claims. March 
18, 1924. 10 p. (S. rp. 281, 68th Cong. Ist sess.) Paper, 5c. 
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Report relative to claim presented by Swedish Government on 
account of sinking of fishing boat Lilly by U. 8. Army transport Antigone. 
Feb. 11, 1924. 3p. (S. doc. 39, 68th Cong. Ist sess.) Paper, 5c. 


———. Report respecting claim of British Government for death of 
Samuel Richardson, Nov. 1, 1921, at Consuelo, Dominican Republic. 
Jan. 14,1924. 3p. (S. doc. 20, 68th Cong. Ist sess.) Paper, 5c. 


——. Report respecting claim against United States for damage done 
by United States marines to property of Salvador Buitrago Diaz, owner of 
newspaper La Tribuna, of Managua, Nicaragua. Jan. 10, 1924. 3 p. 
(S. doc. 18, 68th Cong. ist sess.) Paper, 5c; report to accompany S. 2455 
to authorize payment of indemnity. April 4, 1924. (S. rp. 355, 68th Cong. 
Ist sess.) Paper, 5c. 


— —. Report respecting claims of several Nicaraguans against United 
States on account of deaths or injuries in encounters with American 
marines. Jan. 21, 1924. 5p. (S. doc. 24, 68th Cong. Ist sess.) Paper, 
5e; report to accompany S. 2457 to authorize payment of indemnity. 
April 4, 1924. (S. rp. 354, 68th Cong. Ist sess.) Paper, 5c. 

Colombia. Diplomatic correspondence in connection with ratification 
of treaty with United States, April 6, 1914, and in connection with securing 
oil concessions for American citizens. 71 p. (S. doc. 64, 68th Cong. Ist 
sess.) Paper, 5c. 

Communism. Attempt to seize American labor movement. Prepared 


by United Mine Workers of America. 1924. ii+43 p. (S. doc. 14, 68th 
Cong. Ist sess.) Paper, 5c. 


Copyright. Proclamation extending to citizens of Canada benefits of 
Act of March 4, 1909. Dec. 27, 1923. 1p. (No. 1682.) State Dept. 


Copyright in Canada. Act 11 and 12 Geo. V, Ch. 24, to amend and 
consolidate law relating to copyright, amended June 13, 1923; in effect 
Jan. 1, 1924. iii+55 p. (Bulletin 20.) Paper, 10c. 

Crignier, Madame, Relief of, for damage to property caused by search 
for body of John Paul Jones. Report from State Dept. (S. doc. 41, 58th 
Cong. Ist sess.) 


Reports to accompany bill, Feb. 16, 1924, 13 p. (S. rp. 146, 
68th Cong. 1st sess.) ; March 18, 1924, 10 p. (H. rp. 319, 68th Cong. 1st sess.). 
Paper, 5c each. 


Diplomatic and consular service of United States, corrected to Jan. 1, 1924. 
67 p. State Dept. 


Disarmament, new call for. Address by President Coolidge, New York 
City, April 22,1924. 10p. (S. doc. 94, 68th Cong. Ist sess.) 
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Extradition treaty and additional article between United States and 
Venezuela, signed at Caracas, Jan. 19 and 21, 1922. 11 p. [English and 
Spanish.] (Treaty Series 675.) State Dept. 


Extradition treaty between Latvia and United States. Signed at Riga, 
Oct. 16, 1923. 6p. (Treaty Series 677.) 


Extradition treaty between Siam and United States, signed Bangkok, 
Dec. 30, 1922. 6p. (Treaty Series 681.) 


Finland. Report of World War Foreign Debt Commission, May 2, 1923, 
with agreement providing for settlement of indebtedness of Finland to 
United States, and letter of approval of President Harding. Jan. 16, 1924. 
9p. (S. doc. 23, 68th Cong. Ist sess.) Paper, 5c. 


Act to authorize settlement of indebtedness of, to United States. 
Approved March 12, 1924. 1p. (Public 41.) Paper, 5c. 

Report to accompany bill to authorize settlement of debt to 
United States. Jan. 23, 1924. 7 p. (H. rp. 89, 68th Cong. Ist sess.) 
Paper, 5c. 


Foreign service of United States. Hearings on bill for reorganization and 
improvement of. Jan. 14-18, 1924. 226 p. Foreign Affairs Committee. 


Report to accompany bill to reorganize and improve. Feb. 5, 
1924. 18p. (H. rp. 157, 68th Cong. Ist sess.) Paper, 5c. 


Free zones in ports of United States, Report to accompany bill to provide 
for establishment of. April 28, 1924. 36 p. (S. rp. 477, 68th Cong. Ist 
sess.) Paper, 5c. 

French Spoliation Claims. Hearing on S. 56 for allowance of certain. 
March 20, 1924. ii+23p. Paper, 5c; reports to accompany, Jan. 14, 1924, 
6 p. (S. rp. 45, 68th Cong. Ist sess.); Apr. 15, 1924, 9 p. (S. rp. 404, 68th 
Cong. Ist sess.). Paper, 5c each. 

Geneva conference and ocean shipping. By E. T. Chamberlain. In- 
cludes convention and statute on international regime of maritime ports 


agreed upon at Geneva Conference. 24 p. (Trade Information Bulletin 
202.) Commerce Dept. 


Germany, Hearings on resolution for relief of women and children in. 
Jan. 29-Feb. 13, 1924. 156 p. il. Paper, 15c. 


teport, Mar. 3, 1924. 3p. (H. rp. 256, 68th Cong. Ist sess.) 


Paper, 5c. 


Hungary, Agreement between United States and, concerning funding of 
indebtedness, with report of World War Foreign Debt Commission. April 
25,1924. 10p. (H. doc. 243, 68th Cong. 1st sess.) Paper, 5c. 
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Immigration. Letter from Secretary of Labor transmitting suggestions 
in connection with legislation. 1924. 20p. Labor Dept. 


Immigration laws and rules of Feb. 1, 1924. 168 p. map. Paper, 15c. 


Immigration, naturalization, citizenship, Chinese, Japanese, negroes, and 
aliens. List of publications for sale by Superintendent of Documents. 
Nov. 1923. (Price list 67, 7th ed.) Govt. Printing Office. 


Immigration, restriction of. Hearings, Dec. 26, 1923-Jan. 19, 1924. 
914 p. il. (Serial 1-A). Paper, 60c. 


——. Hearings, Jan. 14-Feb. 12, 1924. 915-1175 p. il. (Serial 
2-A.) Paper, 25c. 


—. Report to accompany bill H. R. 6540. Feb. 9, 1924. 29 p. 
H. rp. 176, pt. 1, 68th Cong. Ist sess.) Paper, 5c; minority report, pt. 2, 
20 p. Paper, 5c. 


———. Report to accompany bill H. R. 7995. March 24, 1924. 41 p. 
(H. rp. 350, pt. 1, 68th Cong. Ist sess.) Paper, 5c; minority report, pt. 2. 
Paper, 5c. 


—, Hearings on bills 8. 2365 and 8. 2576 to limit immigration of 
aliens into United States. Feb. 13—Apr. 8, 1924. iii+314 p. Paper, 30c. 


International Joint Commission on Boundary Waters between United 
States and Canada. Organization, jurisdiction, and operation under treaty 
of Jan. 11,1909. 1924. v+5p. Paper, 10c. 


International relations. Recent questions and negotiations. Address 
by Charles E. Hughes, Secretary of State, Jan. 23, 1924. 9p. State Dept. 


Japanese immigration legislation. Hearings on bill to limit immigration 
of aliens into United States. Mar. 11-15, 1924. iii+170 p. Paper, 15c. 


Liquor convention between Great Britain and United States. Statement 
of Henry St. George Tucker on resolution requesting President to transmit 
copy of treaty to House of Representatives. Feb. 20 and March 7, 1924. 
li+32 p. Paper, 5c. 

Mexico, General claims convention between United States and, signed at 
Washington, Sept. 8, 1923. 9 p. (Treaty Series 678.) [English and 
Spanish.] State Dept. 

————. Special claims convention, signed Mexico City, Sept. 10, 1923. 
9p. (Treaty Series 676.) [English and Spanish.] State Dept. 

———. Proclamation prohibiting exportation of arms or munitions to. 
Jan. 7,1924. lp. (No. 1683.) State Dept. 


Migratory bird treaty act regulations, Proclamation further amending. 
April 11, 1924. lp. (No. 1691.) State Dept. 


f 
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Mixed Claims Commission, United Statesand Germany. Administrative 
Decision No. 3 dealing with liability of Germany for damages in nature of 
interest and measure of damages for property taken. Dec. 11, 1923. 


61-70 p. 


First report of Marshall Morgan, assistant to Agent of United 
States, April 10—June 16, 1923. viiit55 p. Paper, 10c. 

Opinion in war-risk insurance premium claim, March 11, 1924. 
iii+71-74 p. State Dept. 

Opinion construing phrase “naval and military works or mate- 
rials” as applied to hull losses and also dealing with requisitioned Dutch 
ships. March 25, 1924. iii+75-101 p. State Dept. 

Narcotics. Report to accompany resolution for appropriation for 
participation of United States in two international conferences for control 
of narcotic drugs. Feb. 28,1924. lp. (H. rp. 244, 68th Cong. Ist sess.) 
Paper, 5c. 

Oil pollution of navigable coastal waters of United States, Report to 
accompany 8. 1942 to prevent. Jan. 15,1924. 4p. (S. rp. 66, 68th Cong. 
Ist sess.) Paper, 5c. 

Opium and narcotic laws of United States. 1924. 27 p. Paper, 5c. 


Panama Canal, Transit and harbor regulations for, effective Jan. 1, 1924. 
Executive Order, Dec. 20, 1923. 23 p. (No. 3938.) State Dept. 

Parcel post agreement between Netherlands, East India and United 
States, approved Feb. 20, 1924. 6p. State Dept. 


Philippine independence. Hearings on S. 912 providing for withdrawal 
of United States from Philippine Islands.. Feb. 11—Mar. 3, 1924. ii+119p. 


Paper, 10c. 
Hearings on House bills and resolutions. Feb. 17 and 25, 1924. 
99 p. Paper, 10c. 

Rio Grande River. Report to accompany bill providing for study of 
equitable use of Rio Grande with Mexico below Fort Quitman, Tex. April 
26,1924. 2p. (8S. rp. 474, 68th Cong. Ist sess.) Paper, 5c. 

Ruhr Valley. Report on present conditions made by Commander W. S. 
Bainbridge, Military Order of Foreign Wars of United States. 1924. 16p. 
(S. doc. 26, 68th Cong. Ist sess.) Paper, 5c. 

Russia, recognition of. Hearings before subcommittee, Jan. 21-23, 1924. 
pt.1. 158p. Paper, 15c. 

Reports on Russian affairs by W. B. Thompson, Col. R. Robins, 


Gen. Graves, Gov. J. P. Goodrich, Maj. Slaughter, and Maj. Faymonville. 
Feb. 1, 1924. 2p. (S. doc. 31, 68th Cong. Ist sess.) Paper, 5c. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 579 


St. Mary and Milk Rivers, Hearing in matter of measurement and ap- 
portionment of waters of, in United States and Canada. Sept. 15 and 17, 
1921. 91 p. International Joint Commission on Boundary Waters between 
United States and Canada. 


Trade-mark protection in Latin America. By B. A. Kosicki. April 14, 
1924. ii+28p. (Trade Information Bulletin 219.) Commerce Dept. 


World War, 1914-1918. Secret history of a great betrayal, by E. De 
Morel. 1924. vi+34 p. (S. doc. 40, 68th Cong. Ist sess.) Paper, 5c. 
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MIXED CLAIMS COMMISSION—UNITED STATES AND 
GERMANY * 


OPINION IN War-Kisk INSURANCE PREMIUM CLAIMS 
[NOVEMBER 1, 1923] 


The Commission is here dealing with a group of American claims for reimbursement for 
war-risk insurance premiums paid for protection against stipulated hazards of war. There 
is no complaint of injury to or destruction or seizure of property by the acts of Germany or 
her agents. The premiums were paid as a matter of business prudence for protection by 
insurance against risks which never matured into damage to or destruction of the property 


insured. 
Under the terms of the Treaty of Berlin as construed by Administrative Decisions Nos. I 


and II of the Commission, Germany is financially obligated to make full and complete 
compensation for all losses sustaine d by American nationals proximately caused by Ger- 


many acts. 

But under the terms of that treaty Germany can not be held liable for all losses incident 
to the very existence of a state of war. To this class belong claims by American nationals for 
refund of premiums paid by them for insurance against the risks of possible losses which 
never occurred, risks in their very nature uncertain, indefinite, indeterminable, and too 
remote to furnish a solid basis on which to rest a claim. 

The Alabama Claims decisions considered and applied. 

The use of the term “‘indirect”’ as applied to the “national” claims involved in the Ala- 
bama case is inapt, inaccurate and ambiguous. The distinction sought to be made between 
damages which are direct and those which are indirect is frequently illusory and fanciful and 
should have no place in international law. The legal concept of the term “indirect”? when 
applied to an act proximately causing a loss is quite distinct from that of the term “‘remote.” 

PARKER, Umpire, delivered the opinion of the Commission, the American 
and German Commissioners concurring in the conclusions: 

The Commission is here dealing with a group of claims put forward by the 
United States on behalf of its nationals in which reimbursement is sought for 
war-risk insurance premiums paid by them for protection against stipulated 
hazards of war. There is no complaint of injury to or destruction or seizure 
of property by the acts of Germany or her agents. The premiums were paid 
for protection against possible acts which never occurred. 

That these claims may be understandingly dealt with it will prove helpful 
at the outset to consider: What were the pertinent problems growing out of 
the war confronting American nationals, especially those engaged directly 
or indirectly in maritime commerce, at the time such insurance was written 
and premiums paid, and against what risks was protection sought? 

The initial eruptions of the World War in the last days of July, 1914, 


(a) Established in pursuance of the agreement between the United States and Germany of 
Aug. 10,1922. Edwin B. Parker, Umpire; Chandler P. Anderson, American Commissioner; 
Wilhelm Kiesselbach, German Commissioner; Robert W. Bonynge, American Agent; Karl 
von Lewinski, German Agent. 

Numbered footnotes appear in the original decision or opinion; lettered footnotes and 
references in brackets have been inserted by the Editor of the JourNaL. Head-notes sup- 
plied by the Editor. 


580 


I 
I 
9 
3 
= 


JUDICIAL DECISIONS 581 


found the United States, in common with other neutral Powers, in a state 
of unpreparedness. Its commerce was on every sea, yet it was without an 
adequate merchant marine to keep it afloat. Intricate questions affecting 
the safety of neutral freights and cargoes, even when carried in neutral 
vessels, were, and some of them still are, unsettled, rendering uncertain the 
protection of a neutral flag. Yet American institutions were not then pre- 
pared to protect American commerce by insurance against the risks of war. 

During the first two years and eight months of the war, which we desig- 
nate the “period of neutrality,’’ the United States was neutral.' Its na- 


for tionals had, therefore, nothing to fear from war risks for their vessels or their 
opr cargoes, or for their freights shipped on vessels flying foreign flags, save: 
| by (a) when part or all of the cargo was contraband, (b) when violating a 
rly blockade, (c) from mines, and (d) when shipments of American ownership 
is. I were made under a belligerent flag. 
_ The difficulty lay in determining what was and what was not contraband, 
and what ports were and what were not blockaded, and the location of 
_ mines. With a view to removing, as far as practicable, these uncertainties 
hich prejudicial to neutral commerce, the United States very promptly, by identic 
ae notes addressed to all belligerent Powers, suggested that all agree to be 
bound by the laws of naval warfare as laid down by the signed but unratified 
~ Declaration of London of 1909. In making this suggestion the opinion was 
and expressed that ‘‘an acceptance of these laws by the belligerents would pre- 


vent grave misunderstandings which may arise as to the relations between 
9 


neutral Powers and the belligerents.”’? Germany and her allies acquiesced 


ssid in this suggestion.* Great Britain and her allies responded that they had 

‘decided to adopt generally the rules of the declaration in question, subject 
the to certain modifications and additions which they judge indispensable to the 
or efficient conduct of their naval operations.’”’* On examination it was found 


that these ‘modifications and additions’’ touching the laws of contraband 
and blockade were so substantial and far-reaching in their nature that the 


‘ Reference is made to Administrative Decision No. 1 for the definition of the terms used 
ful herein. [Printed in this JourNAL, Vol. 18, No. 1 (Jan. 1924), pp. 175-176.] 
* Telegrams of Secretary of State to American Embassies at London, Paris, St. Petersburg, 


tol Berlin, and Vienna, and the American Legation at Brussels, Aug. 6, 1914, page 1 of Special 
tly Supplement to Volume 9 of American Journal of International Law, July, 1915, being 
‘ten “Diplomatie Correspondence between the United States and Belligerent Governments 
telating to Neutral Rights and Commerce” (hereinafter cited as “ Dip. Cor.,’”’ with volume 
14. and page numbers, Vol. 10 being for October, 1916, and Vol. 11 for October, 1917, supple- 
ments). 
y of * Telegram, Ambassador Penfield to Secretary of State, Aug. 13, 1914, Dip. Cor. Vol. 9, p. 1. 
rp Telegrams, Ambassador Gerard to Secretary of State, Aug. 20 and 22, 1914, Dip. Cor., Vol. 9, 
Kar p. 2. 
‘Dispatch, Ambassador Page to Secretary of State, August 27, 1914, enclosing note of Aug. 
and 27, 1914, from British Foreign Office, Dip. Cor., Vol. 9, p. 2-3; telegram, Chargé Wilson to 
sup- Secretary of State, Aug. 27, 1914, ibid., p. 5; telegram, Ambassador Herrick to 8S. of S., Sept. 


3, 1914, ibid., p. 6. 
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United States, despairing for the time being at least of bringing the conflict- 
ing Powers to agreement with respect to the laws of naval warfare, withdrew 
its suggestion and notified all belligerents that it would ‘‘ insist that the rights 
and duties of the United States and its citizens in the present war be defined 
by the existing rules of international law and the treaties of the United 
States irrespective of the provisions of the Declaration of London.’’® 

Then followed in quick succession numerous additions by the British 
Government to her lists of both contraband and conditional contraband, as 
defined by the Declaration of London, with modifications and extensions of 
the rule of “continuous voyage”’ or “ultimate destination”’ as applicable to 
blockade as well as contraband—all promptly followed by both her allies 
and her enemies. In their wake came numerous seizures, detentions, and 
requisitions of American cargoes by the British Government; the declaration 
by the German Government that the English Channel and the north and 
west coasts of France and the waters surrounding the British Isles consti- 
tuted a war area and that all enemy ships found therein would be destroyed® 
and even neutral ships endangered—the latter vigorously protested by the 
United States;7 the declaration of the British Government and the French 
Government of March 1, 1915, that they would “detain and take into port 
ships carrying goods of presumed enemy destination, ownership, or origin,” 
a course of action protested by the United States as previously unknown to 
international law;® the declaration that “The British fleet has instituted a 
blockade, effectively controlling by cruiser ‘cordon’ all passage to and from 
Germany by sea’’;* constant and emphatic protests directed by the Govern- 
ment of the United States against both the British Government and her allies 
and the German Government and her allies for ‘ vexations,’’ ‘“‘unwar- 
ranted,” ‘unjustifiable,’ ‘‘oppressive,”’ ‘indefensible,’ and ‘‘illegal’’ inter- 
ference with American commerce;?® until on July 7, 1916, the British and 
French Governments revoked their partial adherence to the Declaration of 


5 Telegrams, Acting Secretary of State, Oct. 22 and 24, 1914, Dip. Cor., Vol. 9, p. 7-8. 

6 Dispatch, Ambassador Gerard to Secretary of State, Feb. 6, 1915, transmitting proclama- 
tion and memorial of German Government of Feb. 4, 1915, Dip. Cor., Vol. 9, p. 83-85. 

7 Telegram, Secretary of State to Ambassador Gerard, Feb. 10, 1915, ibid., p. 86-88. 

8 Declarations from British and French Ambassadors to Secretary of State, Mar. 1, 1915, 
ibid., p. 101-102; telegrams, Secretary of State to Ambassadors Page and Sharp, Mar. 5, 1915, 
ibid., p. 102-104. 

® Telegram, Ambassador Page to Secretary of State, Mar. 15, 1915, transmitting mem- 
orandum of Mar. 13, 1915, from British Secretary of State for Foreign Affairs, ibid., p. 106- 
108. 

10 Instruction, Secretary of State to Ambassador Page, Oct. 21, 1915, Dip. Cor., Vol. 10, p. 
73-88; telegram, Secretary of State to Ambassador Gerard, Feb. 10, 1915, same, Vol.9, p. 86- 
88; note, Secretary of State to German Ambassador, Apr. 21, 1915, ibid., p. 127-129; telegram, 
Secretary of State to Ambassador Page, July 14, 1915, ibid., p. 153-154; telegram, Secretary 
of State to Ambassador Gerard, July 21, 1915, ibid., 155-157; telegram, Secretary of State to 
Ambassador Penfield, Aug. 12, 1915, ibid., 166-171; telegram, Secretary of State to Ambas- 
sador Gerard, Apr. 18, 1916, ibid., p. 186-190; same to same, May 8, 1916, ibid., p. 199-200. 
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London and promulgated specific substitutes of their own devising," pro- 
tested by the Government of the United States ‘‘as at variance with the law 
and practice of nations in several respects.’’* Both Germany and Great 
Britain admitted planting mines." As stated in one of the briefs filed before 
this Commission by claimants in support of this group of claims, ‘‘ retaliatory 
acts, first of one belligerent and then of another, accumulated progressively 
until what had always been believed to be the rights of neutrals substantially 
disappeared.’’™ 

Under the provisions of Article 59 of the Declaration of London, believed 
to be declaratory of the preexisting rules of international law ‘‘In the ab- 
sence of proof of the neutral character of goods found on board an enemy 
vessel, they are presumed to be enemy goods.” Article 3 of the Declara- 
tion of Paris (to which the United States has never unqualifiedly adhered) 
protects neutral goods, except contraband of war, under the enemy’s flag 
against confiscation. Whether this rule will afford a neutral owner protection 
from loss flowing from damage to or destruction of his property, when such 
loss is incidental to its transportation on a belligerent vessel, is still involved 
in doubt.'® French prize courts have held that no such protection is af- 
forded; that the Declaration of Paris simply insures the owner of a seized 
neutral cargo the restitution of his property or the proceeds of its sale; but 
where German ships were destroyed at sea because the French captor could 
not bring them into port as prizes, the owners of the neutral cargoes could 
not complain, inasmuch as “such destruction was an act of war the propriety 
of which the owners of the cargo could not call in question, and which barred 
all claim on their part to an indemnity.’’!? Hence the risks taken by Ameri- 


\\ Dispatch, Ambassador Page to Secretary of State, July 10, 1916, enclosing copies of ““The 
Maritime Rights Order in Council, 1916,” Dip. Cor., Vol. 10, p. 5. 

2 Instruction, Secretary of State to Chargé Laughlin, London, Sept. 18, 1916, Dip. Cor., 
Vol. 11, p. 1-2. 

18 Memorandum from British Secretary of State for Foreign Affairs to American Ambas- 
sador, Mar. 15, 1915; reply of German Govt. to protest of British Govt. against the laying 
of German mines, transmitted by Ambassador Gerard to Secretary of State, Nov. 13, 1914; 
notice of British Govt. of laying of mines given through Ambassador Page and transmitted by 
the latter to the Secretary of State, Jan. 25, 1917; Feb. 15, 1917; Mar. 23, 1917, and by 
Consul General Skinner, Apr. 27, 1917. See also note of Secretary of State to British 
Ambassador, Feb. 19, 1917. 

' Brief of George Grafton Wilson, page 11 (italics ours). See particularly par. 33 of note 
from Secretary of State to Ambassador Page, Oct. 21, 1915; and pars. 37 and 38 of Sir 
Edward Grey’s memorandum in reply thereto of April 24, 1916; also British Ambassador to 
Secretary of State, Mar. 1, 1915; memorial of German Govt. respecting retaliatory measures 
dated Feb. 4, 1915, transmitted by Ambassador Gerard to Secretary of State, Feb. 6, 1915. 

'® The Roland, 1B. & C. P. C. 188. 

‘® Hall Int. Law, 7th ed., pages 787, 788; The Magnus (1798), 1 Ch. Rob. 31; The Rosalie and 
Betty (1800), 2 Ch. Rob. 343; The Jenny (1866), 5 Wall. 183; The Carlos F. Roses (1899), 177 
U.S. 655; The Roland (1915), 1 B. & C. P. C. 188; The Porto, Journal Officiel, Mar. 30, 1915; 
The Czar Nicolai, Jour. Off. 19 Ap. 1915. 

Calvo, Sec. 2817; see also T’he Glitra, decided by the German Imperial Supreme Prize 
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can exporters and importers in the use of belligerent vessels for the trans- 
portation of their property are obvious. 

We are not here concerned with either justifying or condemning any one 
or all of the parties to the conflict for the measures taken by them. We 
have briefly sketched the situation confronting American maritime com- 
merce solely for the purpose of clearly understanding and stating the nature, 
source, and extent of the risks insured against, for the cost of which insurance 
recovery is sought. It is manifest that the very existence of maritime war- 
fare inevitably entails inconvenience and loss to neutral commerce, no mat- 
ter how precisely established rules of international law may be observed. 
It is equally manifest that the kaleidoscopic changes in the lists of both abso- 
lute and conditional contraband; the extensions of the rule of ‘ultimate 
destination’’; the novel conditions of the blockade and counter-blockade, 
and in part the novel naval instruments and methods used for their enforce- 
ment; the widespread mine fields; and, last but not least, the fact that the 
channels of American foreign commerce would have been choked but for the 
use of belligerent bottoms—all combined to create war hazards so numerous 
and so bewildering that sound discretion impelled American exporters and 
importers to insure against the numerous known and unknown and con- 
stantly increasing risks suddenly thrust upon them. 

War-risk insurance afforded at least a measure of protection. But Ameri- 
can companies were not at the outbreak of the war in a position to write in 
large volume insurance of this character, which had in the past been carried 
principaily by foreign underwriters. These latter were for the moment 
suffering from the general demoralization resulting from the shock of the 
outbreak of the war and functioning but imperfectly. The varying condi- 
tions from day to day, the uncertainties as to the boundaries, extent, or 
duration of the conflict—in a word, the practical absence of known factors 
with which to construct formule based on the law of averages as a measure 
for the risks which the insurance companies were called upon to take—made 
it impossible for the American companies at the outset, with their limited 
facilities, to take any risks save at what seemed to be almost prohibitive 
rates. As pointed out in the American brief above mentioned, ‘‘ many mer- 
chants refused to pay the premiums charged by American companies, which 
had in some instances advanced 400%.” Fully realising the extreme gravity 
of the situation, the Congress of the United States acted promptly and 
effectively. By the act of September 2, 1914, the Bureau of War Risk In- 
surance was established in its Treasury Department, and the Government 
of the United States almost immediately began to write war-risk insurance 
on American vessels and cargoes at reasonable rates. It is significant that 


Court, Sept. 17, 1915; Amer. Journal Int. Law, Vol. X, p. 921-927; Indian Prince, decided by 
the German Imperial Supreme Prize Court, Apr. 15, 1915, Amer. Jour. Int. Law, Vol. X, 
p. 930-935; Oppenheim Int. Law, Vol. 11, 3rd ed. secs, 185 and 424; The Nereide, 9 Cranch, 


388-418. 


| 
| 
C 
I 
E 
at 


JUDICIAL DECISIONS 585 


the writer of the American brief above mentioned assigns as the cause of 
particular suffering by American citizens not acts of Germany but the fact 
that ‘no adequate system of maritime insurance had been developed in the 
United States,” and adds: 

In consequence cotton planters had almost no market and individuals 
were urged to buy bales of cotton to assist producers who had no 
market. Freight rates from many ports were consequently forced up, 
for example: per 100 lb., cotton New York to Liverpool July, 1914, $.25; 
November, 1914, $0.50; January, 1915, $1; April, 1915, $2; December, 
1916, $5. . . . Such figures indicate in a measure the abnormal 
risks which the World War had brought upon merchants of the United 
States and against which they were compelled to insure. 


The war situation with respect to cotton has very aptly been put forward 
by American counsel as typical, and we may profitably briefly examine it. 
At the outbreak of war the price of cotton to the American producer accord- 
ing to the reports of the United States Department of Agriculture was 12.4c. 
per lb. By September, 1914, it had declined to 8.7c. per lb.; by October to 
7.8c. per lb. and in November to 6.3c. per lb.; notwithstanding the Govern- 
ment of the United States began to write war-risk insurance in September, 
1914. After November, 1914, the price curve to the producers of cotton, 
speaking generally, was upward, until in December, 1916, it was 19.6c. per 
lb. and in September, 1918, the peak of 32.2c. per lb. was reached. The 
Declaration of London places “raw cotton” on the list of articles which 
“may not be declared contraband of war.’’ It remained noncontraband 
until August 24, 1915, when the British Government by Order in Council 
declared it absolute contraband. Prior to that time cotton had received spe- 
cial consideration and treatment at the hands of Great Britain and its allies. 
While on March Ist the British and French Governments gave notice that 
they would “prevent commodities of any kind from reaching or leaving 
Germany ’’!*’ the British Government on March 9th announced in substance 
that all cotton for which contracts of sale and freight engagements had been 
made prior to March 2 would “be allowed free or bought at contract price if 
stopped, provided the ship sails not later than March 3lst.’’!* This ar- 
rangement applied to cotton for neutral destination only.2° Under the prac- 
tice thus instituted by Great Britain, American cargoes of cotton, whether 
on American or other vessels, were detained and most of the cotton was pur- 
chased by the British Government, although some of it was permitted to 
move to neutral ports when the British became satisfied that it did not have 


'* British Ambassador to Secretary of State, Mar. 1, 1915. 

'* Telegram Consul General Skinner to Secretary of State, Mar. 9, 1915; par. 5 of Note Sir 
Edward Grey to Secretary of State, Mar. 15, 1915; par. 4 memorandum of Lord Crewe, June 
17; see telegram Ambassador Page to Secretary of State, June 22, 1915. 

*° Memorandum of Sir Edward Grey “ Respecting American Ships and Cargoes detained 
at British Ports,” May 14, with note of May 15, 1915; see also communication from Ambas- 
sador Page to Secretary of State, May 20, 1915. 
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an ultimate enemy destination. It appears that on May 14, 1915, when the 
British Secretary of State for Foreign Affairs prepared his memorandum for 
the Secretary of State of the United States, there were then being detained by 
Great Britain two American ships with cotton cargoes, and 23 other vessels 
carrying cargoes of American cotton. The cotton thus ‘‘detained’’ when 
not released by the British Government was paid for by it with reasonable 
promptness, usually on the basis of the market price at the port of shipment, 
plus freight if prepaid, plus the current rate of insurance. Thus the shipper 
was made whole as if he had sold at the American port of shipment. In this 
way neutral cotton was prevented from finding its way either directly or 
indirectly into Germany.”! 

An American counsel has pointed out that ocean freight rates on cotton 
from New York to Liverpool advanced from 25c. per 100 Ibs. in July, 1914, 
to $5 per 100 lbs. in December, 1916. When opposite these figures we place 
the prices received for their cotton by American producers of 12.4c. per lb. 
in July, 1914, which declined to 6.3c. per lb. in November, 1914, during the 
period of general demoralization; then consider the gradual advance in price 
as war-risk insurance came to be more freely written and dislocated com- 
mercial conditions came to be readjusted to a state of war, until in Decem- 
ber, 1916, the price was 19.6c. per lb. (although ocean freights had advanced 
from 25c. to $5 per 100 lbs.); and further consider the continued advance 
in price during the period in which most of the American cotton not con- 
sumed at home was taken and paid for by Great Britain on the basis of the 
market price in the United States, plus insurance and freight—until the 
peak was reached in September, 1918, when the American producer received 
32.2c. per lb.; all these facts considered together point directly to the con- 
clusion that, in the great majority of cases if not in all of them, the war-risk 
insurance premiums and freights on raw cotton and cotton linters exported 
from the United States were ultimately paid (a) in the early days of the war 
by the producer in the decreased price received by him and (6) later by the 
consumer in the increased price paid by him—rather than by the shipper or 
exporter from whom the insurance companies directly received the premiums 
and in whose behalf claims are presented to this Commission. No such 
claims are being here asserted on behalf of the foreign consumer, for under 
the treaty this tribunal is not competent to consider them. No such claims 
are being here asserted on behalf of the producers who were the real sufferers 
in the early days of the war when cotton declined from 12.4c. to 6.3ce. per lb. 
The reason is obvious. These losses which were very real and substantial, 
and in many instances resulted in great distress, were simply inevitable and 
incidental consequences of the existence of a state of war, losses which must 
to some extent fall on neutrals as well as belligerents. Many of such premi- 
ums forming the basis of claims against Germany were paid to foreign under- 


21 Pars. 19, 20, and 36 of Sir Edward Grey’s memo. delivered by the British Ambassador 
to Secy. of State, April 24, 1916. 
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writers either directly or indirectly through reinsurance. All such payments 
constitute an economic national loss to the United States. Similar con- 
siderations doubtless prompted Mr. Sumner, in 1869, in enumerating the 
several classes of damages embraced in the “‘ Alabama Claims,’’ to treat the 
“rise of insurance on all American vessels”’ as a “national loss’’ as con- 
tradistinguished from ‘private claims,” which he separately dealt with,” 
for in many cases it is practically impossible to allocate such premium pay- 
ments to the individuals ultimately paying them. But even where they 
can be so allocated, this fact, for reasons presently mentioned, can not affect 
the result of this decision. 

The situation as above outlined gives a fairly accurate understanding of 
the risks confronting those American nationals directly or indirectly inter- 
ested in maritime commerce following the outbreak of the war. That busi- 
ness prudence suggested insuring against such risks is obvious. Diligent 
enquiry of counsel fails to discover any comprehensive compilation of the 
war-risk insurance actually written on American vessels and cargoes and dis- 
closing what risks were actually covered thereby. There is available, how- 
ever, a complete and accurate record of all such insurance written by the 
Bureau of War Risk Insurance of the Treasury Department of the United 
States, constituting a substantial percentage of all such insurance written 
by American institutions, both public and private. An examination of these 
records throws a flood of light not only on the risks actually covered but also 
on the sources of such of these risks as matured into actual losses. The 
policies of insurance issued by this Bureau contain this clause: 


Touching the adventures and perils which the insurer is contented to 
bear, and does take upon itself, they are men-of-war, letters of marque 
and countermarque, surprisals, takings at sea, arrests, restraints and 
detainments of all kings, princes, and peoples, of what nations, condition, 
or quality soever and all consequences of hostilities or warlike operations, 
whether before or after declarations of war. 


Insurance on merchandise to ports in Europe and Mediterranean ports in 
Africa, as expressed in the applications therefor, was based on ‘‘the amount 
of invoice (including freight, insurance premiums, and other charges when 
prepaid and included in the invoice) plus 10%.’’ The experience of this 
Bureau with respect to policies written, premiums collected, and losses 
paid is reflected by the table, copy of which is in the margin.» From this 
table it will be noted that losses were lodged against the Bureau on 29 out 
of 2,590 policies issued during the period of neutrality. An analysis of these 
claims for losses is reflected by the other table copied in the margin.” 

From this it appears that there were 13 ships or their cargoes involved in 
the claims for losses based on the 29 policies in question. Of these 13 losses, 


*® Moore, Vol. I, 511-12; also post, pages 50 and 57 [ pages 595 and 601 herein. } 
* See footnote 23 on p. 588. *4 See footnote 24 on p. 588. 
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five were directly attributable to Germany; while four were based on British 
detentions and seizure; three were presumably caused by German mines 
and one (unsettled and in litigation) was due to the wrecking of an American 
vessel on a submerged rock while under the control of a British naval prize 
crew. 

Rejecting all speculations and considering only the actual experience of 


Note. 


Insurance Losses 


Period 
| Losses 


Number Number 


Insurance ; Premiums 
of policies 


sustained 


| 


$293,915,486 .00 $5,048,678 .96 | 29 | $1,711,555 .96 


September, 1914, to March 31,1917] 2,590 | 
April 1, 1917, to December 31,1918} 24,340 1,690,999,930. 00 41,445,358 . 62 670 | 27,619,249.07 
= 
Total to approximate end of! 
actual war.......... 26,930 | 1,984,915,416.00 | 46,494,037. 58 699 | 29,330,805.03 
January 1, 1919, to December 31,| | | 
297 |  82,357,877.00 | 246,366.88 
Grand total. . +++] 27,227 | 2,067,273,293.00 | 46,740,404. 46 699 | 29,330,805.03 
| 
Note. 


United States Bureau of War Risk Insurance—Analysis of losses sustained August 1, 1914, to 
March 31, 1917, inclusive. 


{Compiled for the Commission from statements submitted by the United States Veterans’ Bureau.} 


Insurance Claimed Net losses 
| 
Directly attributed to Germany, 5 ships (Frye, Portland, Bo- | 
rinquen, Illinois, and Healdton), 7 policies (6 hull, 1 freight) $1,413,050 00 | $765,420.91 $765,309.73 
Presumably German mines, 3 ships (Evelyn, Carib, and Green- 
brier), 14 policies (3 hull, 11 cargo)........  dakareniae 709,103 .00 709,103.00 650,047 . 13 


Total presumably and directly attributed to Germany: 8 | 
ships, 21 policies (9 hull, 11 cargo, and 1 freight), being 2 
submarine sinkings, 1 raider sinking, 3 mine sinkings, 1 | 
seizure and 1 detention......... | 2,122,153.00 
British detentions and seizures: 4 ships (Seguranca, Navajo, | 
Carolyn, McCullough), 6 policies, cargo only, being 3 deten- 


1,474,523.91 | 1,415,356 .86 


.. | 623,480.00 | 136,422.76 | 136,199.10 
Submerged-rock case in litigation (Llama): 2 policies on 1 ship | | 


1,551,555. 96 


| 2,905,633.00 | 1,770,946.67 
160,000 . 00 


| 
Grand total; 13 ships (8 German and 5 British claims), 29 | 
policies (10 hull, 17 cargo, 2 freight).................. 2,905,633.00 | 1,770,946.67 | 1,711,555.96 


| 
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the United States Bureau of War Risk Insurance, it is apparent that Ameri- 
can exporters and importers who paid war-risk insurance premiums to that 
Bureau were insured against ‘“‘all consequences of hostilities or warlike 
operations,”’ including ‘‘takings at sea, arrests, restraints, and detainments 
of all kings, princes, and peoples, of what nations, condition, or quality 
soever’’; and that the losses actually sustained, against which American 
nationals were protected, directly resulted from the acts of the British Gov- 
ernment as well as from the acts of the German Government. While the 
terms of some of the policies issued by private insurers, both domestic 
and foreign, differed in some particulars from those insured by the War 
Risk Bureau, this fact does not affect the result of this decision. 

Having examined the conditions confronting American nationals engaged 
in foreign commerce, the nature of the risks to such commerce, the sources 
from which they sprang, and the measures taken to protect against them, we 
come now to inquire: Do the premiums for insurance against such risks con- 
stitute claims for which Germany is financially liable falling within the juris- 
diction of this Commission? We hold that they do not. 

In announcing our reasons for so holding, we will apply them to the facts 
put forward by the United States in three claims, one on behalf of the 
United States Steel Products Company, one on behalf of the Costa Rica 
Union Mining Company, and one on behalf of the South Porto Rico Sugar 
Company, being claims numbered 20, 22, and 27, respectively, all selected 
by the Agent of the United States as typical and among the strongest cases 
of the war-risk premium group pending before this Commission. The facts 
are: 

Case No. 20, United States Steel Products Company. 


In the latter part of 1913 and early part of 1914, long prior to any rum- 
blings of a world war, the United States Steel Products Company, a New 
Jersey corporation, entered into a contract to fabricate and transport ma- 
terials and apparatus to be used in the erection of bridges at the site of the 
coaling station at Cristobal, Panama. The company’s contract bound it 
to make deliveries at Cristobal for stipulated sums. The materials were 
shipped from Baltimore, Md., on or about October 30, 1914, by the British 
steamship Westlands. The company, in the exercise of what it deemed busi- 
ness prudence, insured the shipment against the risks of war while being 
transported from Baltimore to Cristobal. The premium paid therefor by 
the company on November 16, 1914, amounted to $1,111.76. For this 
amount, with interest from the date of payment, claim is made. 


Case No. 22, Costa Rica Union Mining Company. 


The Costa Rica Union Mining Company, a West Virginia corporation, 
owned and operated a producing gold mine in Costa Rica. On December 
11, 1917, it shipped on the American steamship Santa Marta a consignment 
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of cyanide of sodium which it protected with war-risk insurance, paying 
a premium therefor amounting to $13.44, for which amount, with interest 
from the date of payment, it makes claim. 


Case No. 27, South Porto Rico Sugar Company. 


The South Porto Rico Sugar Company, a New Jersey corporation, owned 
and operated sugar factories and plants on the islands of Porto Rico and 
Santo Domingo, engaged in the manufacture of sugar for refining and sale 
in the United States. Several of these plants were in close proximity to 
harbors navigated by ocean-going vessels, and the high smokestack of one 
plant was clearly visible by day and night to vessels several miles at sea. 
Because of the exposed position of the plants the company, upon the entrance 
of the United States into the war, protected them against risk from bom- 
bardment. The total amount of premiums for insurance of this class paid 
by this company during the war amounted to $60,760.00, for which amount, 
with interest, claim is made. 

In the two cases first mentioned the voyages were uneventful and the 
shipments safely reached their respective destinations. In the third case the 
plants insured against bombardments were unmolested. 

Inasmuch as long prior to the war the steel corporation had for a stipu- 
lated sum sold its products “‘ delivered at Cristobal,” it is clear that it could 
not pass the cost of the war-risk insurance on to the purchaser. Hence its 
profits were diminished to the extent of the premiums paid by it. The voy- 
age was coastwise on mineless seas. The shipment was neutral and non- 
contraband. The destination, both immediate and ultimate, was un- 
blockaded. The risk insured against was attributable to shipping under a 
British flag. The premiums paid unquestionably represented a loss suffered 
as a consequence of the war by the steel corporation during the period of the 
neutrality of the United States. 

The mining company’s shipment was made and premium paid during the 
period of belligerency of the United States. The insurance covered supplies 
for use by the company in its mining operations. It follows that the pre- 
mium paid increased the company’s operating costs to that extent. Here 
also was a loss suffered as a consequence of the war. 

The operating costs of the sugar company were increased to the extent of 
the premiums paid by it for insurance against the hazards of bombardment. 
We will assume (although the record is silent on this point) that this ad- 
ditional cost of operation was not passed on to the purchaser or ultimate 
consumer. On this assumption premiums claimed by the sugar company 


constitute a loss suffered as a consequence of the war. 

The premiums paid for which reimbursement is sought in these three cases 
are, for the purpose of this decision, treated as losses to claimants not passed 
on by them. The precise terms of the policies for which such premiums were 
paid are immaterial. The pertinent enquiry is, Were these losses attribut- 
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able to Germany’s act as a proximate cause? If they were not, then all 
claims pending before this Commission for the recovery of amounts expended 
for war-risk insurance as such must be dismissed. 

The principal arguments advanced by numerous counsel in several briefs 
presented by the American Agent pressing claims of this group may be 
summarized thus: 

That under Section 5 of the resolution of Congress and also under Article 
231 of the Treaty of Versailles, both carried into and made a part of the 
Treaty of Berlin, Germany is (in the language of an American counsel) 
‘responsible for all damage or loss in consequence of the war, no matter what 
act or whose act was the immediate cause of the injury”’; and that the war- 
risk insurance premiums paid by American nationals constitute losses to 
them resulting as a consequence of the war and are therefore within the 
terms of the Treaty of Berlin. 

Other statements of the argument made by American counsel are quoted 
in the three succeeding paragraphs as follows: 

It must be concluded that no matter how remote a particular loss, 
damage, or injury may have been with respect to some act on the part of 
Germany, other than the initiation of the war itself, if the loss, damage, or 
injury was the natural and connected effect of the war, Germany is 
liable therefor. 

The prime and direct cause of the risk was the illegality of the warfare 
which was then and thereafter conducted by the Imperial German 
Government. 

Under Section 5 of this same Joint Resolution German property was 
to be retained till suitable provision for American claims against the 
Governments of Austria-Hungary and Germany had been made. These 
claims were to include those of American nationals who had suffered 
“since July 31, 1914, loss, damage, or injury to their persons or their 
property, directly or indirectly, . . . in consequence of hostilities 
or of any operations of war, or otherwise.” 


Examining these arguments in the light of the construction of the Treaty 
of Berlin as embodied in Administrative Decisions Nos. I and II of this 
Commission,” handed down this day, it is apparent that in the opinion of 
this Commission they are based on a wholly erroneous interpretation of the 
language of that treaty, coupled with a confusion of the legal concept of the 
proximate cause of a loss with that of the consequential and indirect damages 
flowing therefrom.” 

Leaving out of consideration claims falling within defined categories, not 
applicable here, Germany’s liabilities under the Treaty of Berlin for losses 
sustained by American nationals is [are] limited to losses “‘ caused by the acts 
of Germany or her agents.’’ The proximate cause of the loss must have been 


> Printed in this JourNat, Vol. 18, No. 1 (Jan. 1924), pp. 175-176, 177-186. 
* Particular reference is here made to so much of Administrative Decision No. II as is 
embraced under the last caption, “ Losses Suffered Directly or Indirectly.” 
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in legal contemplation the act of Germany. The proximate result or 
consequence of that act must have been the loss, damage, or injury suffered. 
The capacity in which the American national suffered—whether the act 
operated directly on him or indirectly as a stockholder or otherwise, whether 
the subjective nature of the loss was direct or indirect, is immaterial, but the 
cause of his suffering must have been the act of Germany or her agents. 
Such an act proximately causing a loss, though sustained through an indirect 
channel, renders Germany liable. But where the causal connection between 
the act complained of and the loss is broken, or so involved and tangled and 
remote that it can not be clearly traced, there is no liability. The simple 
test to be applied in all cases is: Has an American national proven a loss 
suffered by him susceptible of being measured with reasonable exactness by 
pecuniary standards, and is that loss attributable to Germany’s act as a 
proximate cause? 

Applying this simple test to the facts in this group of cases the Commission 
has no hesitation in holding that they do not fall within the terms of the 
Treaty of Berlin. They are not claims for injury or damage to, or destruc- 
tion or conversion of, property by the acts of Germany or her agents. They 
are claims put forward to recover the amount of premiums paid for protection 
against possible happenings which never in fact happened; for protection 
against risks to both neutral and belligerent commerce of a highly speculative 
and uncertain nature, incident to the very existence of a state of maritime 
warfare, participated in by both groups of belligerents. 

From the quotation hereinbefore made from one of the briefs filed by 
American counsel” it will be noted that freight rates on cotton from New 
York to Liverpool were advanced from 25 cents per 100 pounds in July, 
1914, to $5.00 per 100 pounds in December, 1916, as a direct consequence of 
the war. There is no more reason why war-risk insurance premiums paid by 
American nationals should be recovered from Germany than there is that 
these advances in ocean freight rates, which, as heretofore pointed out, were 
during the early days of the war in a large measure indirectly paid by the 
American cotton planters, should be so recovered. If the terms of the treaty 
can be so expanded by forced construction as to embrace such claims, then 
they will include all increased living costs, increased railroad freights, in- 
creased income and profits taxes, in a word all costs or consequences of the 
war, direct or remote, to the extent that such costs were paid or losses suf- 
fered by American nationals. The rejection of such a construction must 
follow its mere statement. 

While in no wise binding on this tribunal, it is worthy of note that the 
Reparation Commission, constituted under the Versailles Treaty, has so 
construed that treaty as to exclude amounts paid by nationals of the Allied 
Powers as premiums for war-risk insurance. 


% Page 38 [585] ante. 
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The United States has declined to press very large claims against Germany 
representing the cost to it of pensions and separation allowances; costs which 
were undoubtedly incurred as a “consequence of the war’’; costs which 
must be borne by all American taxpayers; costs which the United States 
was authorized to assert and which the Allied Powers are asserting under the 
Treaty of Versailles.?7 

There is nothing in the Treaty of Berlin or the history of its making to 
support the contention that the United States, while declining to press claims 
of the character mentioned in the preceding paragraph, nevertheless in- 
tended to assert, on behalf of a comparatively small group of American ex- 
porters and importers, claims for refund of war-risk insurance premiums, 
which belong to that numerous class of losses suffered as an incidental and 
remote consequence of the war, when similar claims are not being asserted 
by any Allied Power. 

In a brief filed by private counsel and adopted by the American Agent, the 
argument is put forward that under the treaties of 1785, 1799, and 1828 
between the United States and Prussia American nationals were guaranteed 
freedom from ‘‘confiscation or condemnation and loss of property’’ even 
where contraband, and that these guarantees were violated by the unlawful 
warfare instituted by Germany, necessitating American nationals purchasing 
war-risk insurance. Without expressing any opinion with respect to the 
binding effect of the treaties in question or the quality of the conduct of 
either party with respect thereto, suffice it to say that the claims for the 
recovery of war-risk insurance premiums paid by American nationals are not 
based on any alleged confiscation or condemnation or loss of property in the 
sense that these terms are used in those treaties, but are rather to recover 
expenses incurred for protection against risks incident to the existence of a 
state of war, participated in by both groups of belligerents, claims not em- 
braced within the terms of the Treaty of Berlin, which determines the juris- 
diction of this Commission. 

There is a suggestion in another brief filed by private counsel and pre- 
sented by the American Agent that the terms of Article 232 of the Treaty of 
Versailles, read in connection with Annex I to Section I of Part VIII thereof, 
impose liability on Germany to reimburse American nationals for war-risk 
insurance premiums paid by them during the period of belligerency. It 
follows from the rules laid down in Administrative Decisions Nos. I and II 
that such a construction must be rejected by this Commission. 

In another brief, prepared by private counsel and presented by the Ameri- 
can Agent, it is urged that under Article I of the agreement under which this 
Commission is constituted Germany is obligated to pay claims of this class. 
While the construction placed by counsel on the language of the agreement 
must be rejected, still if accepted the result would be the same, inasmuch as 


*” See Note 11, this Commission’s Administrative Decision No. II handed down this day. 
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Germany’s liabilities, which are fixed by the Treaty of Berlin, can not be 
enlarged by the agreement. 

The Alabama claims decisions considered and applied.—The decisions of 
the Geneva Tribunal and the decisions of the Alabama Claims Courts in dis- 
posing of the so-called Alabama Claims are respectively invoked and earn- 
estly pressed upon our consideration, the former by the German and the 
latter by the American counsel. A careful analysis will disclose that these 
decisions do not bear with controlling weight on the questions presented by 
this group of cases. So far as they are in point, they support the conclusions 
reached by this Commission. As, however, they are being constantly cited 
in cases here pending, and as the use of the terms ‘‘indirect claims,”’ “in- 
direct damages,” and “indirect losses’”’ in connection with these Alabama 
claims has led to much confusion of thought and a misapprehension of the 
real decisions made, they may be here profitably examined with care, his- 
torically and analytically.*§ 

The claims which came to be known by the generic term ‘“ Alabama 
Claims’’ were asserted by the United States against Great Britain because 
of the latter’s alleged breach of neutrality in allowing cruisers to be built and 
fitted out or manned in British ports for the use of the Confederate States 
during the American Civil War. After diplomatic negotiations extending 
over a period of approximately seven years, during which the merits of these 
claims, their nature, and scope became political issues on both sides of the 
Atlantic, the Treaty of Washington of May 8, 1871, was executed, providing, 
among other things, for the creation of a ‘tribunal of arbitration”’ to dispose 
of them. They were finally disposed of, so far as Great Britain was con- 
cerned, by the ‘‘Geneva Award” of September 14, 1872, under which it was 
decreed that Great Britain should pay to the United States a lump sum of 
$15,500,000 in gold ‘‘for the satisfaction of all the claims referred to the 
consideration of the tribunal.”’ 

This sum was awarded and paid to the United States in its capacity as 
sovereign, rather than in behalf of any of its individual nationals or group or 
groups of nationals. The disposition of this fund rested entirely with 
Congress, which by two acts—the first approved June 23, 1874, the second 
approved June 5, 1882—provided for the creation of a Court of Commission- 
ers of Alabama Claims’”’ to hear and determine, in accordance with the pro- 
visions of these acts, the claims of all those seeking satisfaction out of this 
fund. 

The Geneva “tribunal of arbitration”’ was international in character and 
was governed by the provisions of the Treaty of Washington and applicable 
international law. 

The Court of Commissioners of Alabama Claims was a creature of the 
Congress of the United States, governed by the provisions of the acts creat- 


28 By the designation “Moore” herein is meant the work of John Bassett Moore on 
‘International Arbitrations.” Italics used in quotations are ours. 
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ing it, constituting a part of the machinery for the distribution of a fund in 
the Treasury of the United States over which the Congress had absolute 
control. 

This distinction must be constantly borne in mind in weighing the deci- 
sions of each of these tribunals. 

It is significant that the term “‘indirect’’ to identify the particular class of 
claims which afterwards came to be known as “indirect claims,’”’ was not 
used in any of the diplomatic correspondence or in any of the negotiations 
preliminary to the execution of the Treaty of Washington or in that docu- 
ment itself. To an impassioned speech delivered by Charles Sumner in the 
Senate of the United States on April 13, 1869, may be traced the conception 
of a definite political issue in the form of a demand upon Great Britain for 
the payment, not only of “private claims,’’ but ‘‘national claims.” Mr. 
Sumner estimated the private claims at about $15,000,000, and in addition 
thereto he enumerated classes of ‘‘ national claims,’’ embracing, as one of 
several classes, the ‘‘enhanced payment of insurance.’’ He put forward this 
claim on behalf of the United States as a sovereign nation and not on behalf 
of any individual or group of individuals. The reason, doubtless, was that 
the exporter or importer who actually paid the war-risk premiums did not in 
the majority of cases sustain a loss equal to the premium paid or any loss at 
all; but took the cost of insurance into account in the purchase or sale of the 
product, passing such cost on to either the producer or the consumer, so that 
it was practically impossible to trace the loss to the individual ultimately 
bearing it. Hence Mr. Sumner treated this item as an economic loss sus- 
tained by the nation as a whole.2’» Mr. Sumner anticipated the objection 
that these enumerated national losses were too indirect and remote to afford 
a solid ground for claims against Great Britain, but brushed this objection to 
one side as of little moment. 

The first time these and similar classes of claims were officially designated 
as “indirect”? was on February 3, 1872, when Earl Granville, then British 
Minister of Foreign Affairs, addressed a note to General Schenck, then 
American Minister to Great Britain, announcing that it was the view of Her 
Majesty’s Government ‘‘that it was not within the province of the tribunal 
of arbitration at Geneva to decide upon the claims for indirect losses.’’ This 
was followed by a similar pronouncement in the Queen’s speech opening 
Parliament three days later, and thenceforth these claims which Mr. Sum- 
ner had classed as ‘‘national claims” as contradistinguished from “private 
claims’? came to be referred to in the press and elsewhere as “indirect 
claims.”’ 

A careful reading of the history of the Alabama Claims from their inception 
to the handing down of the Geneva Award strongly suggests that the Govern- 
ment of the United States in putting forward these so-called “national 
claims’’ was actuated by two motives: (1) domestic political considerations 
29 Moore, 509-512. 
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rendered it expedient for the government to assert these claims for what they 
might be worth, and (2) they were put forward as makeweights, not with the 
hope that they would be allowed, but for trading purposes in the expectation 
of securing a large lump-sum award.*® That the second motive men- 
tioned actuated the Government of the United States is made manifest by a 
letter from Mr. Hoar, one of the American members of the Joint High 
Commission to Mr. Fish, written in response to the latter’s inquiry after a 
controversy had arisen between the two governments with respect to these 
so-called ‘‘indirect claims,’ in which Mr. Hoar said that he— 
Always thought and expected that those claims, though incapable 
from their nature of computation and from their magnitude incapable 


of compensation, were to be submitted to the tribunal of arbitration, 
and urged as a reason why a gross sum should be awarded, which should 


be an ample and liberal compensation for our losses by captures and 
burnings, without going into petty details. 


Mr. Fish, then Secretary of State, never had any confidence in the sound- 
ness of these claims.** Mr. Adams, the American Commissioner, had, to 
Mr. Fish and others, expressed the opinion that these claims were without 
merit.** All concerned agreed that the familiar rule of proximate cause 
must be applied in determining Great Britain’s liability in each claim 
presented. The following excerpts from the ‘“‘Counter Case”’ presented by 
the American Agent are significant: 

Both parties contemplate that the United States will endeavor to 
establish in these proceedings some tangible connection of cause and effect 
between the injuries for which they ask compensation and the “acts 

committed by the several vessels,’’ which the treaty contemplates are to be 
shown to be the fount of these injuries. 

The tribunal of arbitration being a judicial body, invested by the 
parties with the functions necessary for determining the issues between 
them, and being now seized of the substance of the matters in dispute, 
will hold itself bound by such reasonable and established rules of la 
regarding the relations of cause and effect as it may assume that the parties 
had in view when they entered into their engagement to make this 
reference. 


It will be noted that the American Agent in substance admitted that claims 
must be limited to those proximately caused by the acts of the particular 
vessels in connection with the building, fitting out, and manning of which 
Great Britain had failed in her duties of neutrality. Parenthetically, at- 
tention is called to the fact that the language of paragraph 5 of the Peace 


9 Instructions of Mr. Fish to Mr. Motley, Moore, 512-513. Statement of Mr. Fish to 
Joint High Commission, March 8, 1871, Moore, 629-630. 

#1 See instructions of Mr. Fish to Mr. J. Lothrop Motley, May 15, 1869, Moore, 512-516 
statement of Mr. Fish to Joint High Commission, March 8, 1871, Moore, 629-630; telegram of 
Mr. Fish to General Schenck, April 27, 1872, Moore, 642. 

2 Moore, 642-643. 
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tesolution and paragraph 4 of the Annex to Section IV of Part X of the 
Versailles Treaty (both carried into the Treaty of Berlin), fixing liability 
for acts committed by Germany or her agents, is not broader, so far as concerns 
the application of the rule of proximate cause, than the language of the 
Treaty of Washington, where the liability of Great Britain was restricted to 
losses sustained by American vessels “growing out of the acts committed 
by the several vessels which have given rise to the claims generically known as 
the ‘Alabama claims.’”’ 

There is no reason to doubt that had the question been squarely presented 
to the Geneva Tribunal it would have unanimously held to the view which 
had already been expressed by Mr. Adams, the American Commissioner, 
that these so-called national or indirect claims were not within the purview 
of the Treaty of Washington. It will be borne in mind that the Geneva 
Tribunal found that under the terms of the treaty Great Britain was liable 
only for the damages inflicted by (1) the Alabama and her tender, the 
Tuscaloosa; (2) the Florida and her tenders, the Clarence, the Tacony, and 
the Archer, and (3) the Shenandoah after leaving Melbourne on February 18, 
1865. These three cruisers and four tenders named will be hereinafter 
referred to as “inculpated cruisers.”” The tribunal further found that Great 
Britain was not liable for any damages inflicted by a number of other cruisers 
and vessels, including the Retribution, Georgia, Sumter, Nashville, Tallahassee, 
Chickamauga, Sallie, Jefferson Davis, Music, Boston, and V. H. Joy, which 
will be hereinafter referred to as ‘‘exculpated cruisers.”’ In addition to the 
vessels above named, it appears from the British Case* that there were fitted 
out in Confederate ports a number of armed vessels, mostly of small tonnage, 
which preyed upon and captured and destroyed vessels of the United States. 
Some of these were the Calhoun, Savannah, Saint Nicholas, Winslow, York, 
Echo, and Patrick Henry. These vessels were stated to have taken from 
sixty to seventy prizes. 

It was manifestly impossible to determine to what extent the inculpated 
cruisers had required the purchase by American nationals of war risk 
insurance or influenced the rate thereof or the amount of the premiums paid. 
Manifestly, it could not be contended that the specific act of a specific cruiser 
caused the payment of a specific premium. But the Treaty of Washington 
fixed liability upon Great Britain only for claims ‘growing out of acts 
’ inculpated cruisers, and all other claims were necessarily 
excluded from consideration by the tribunal. 

Had the question been submitted to the Geneva Tribunal and it had 
found—as it was apparent from the record it would have found—that these 
so-called ‘indirect claims’’ were not within the purview of the Treaty of 
Washington, then we would have had a decision of an international tribunal 
acting within its jurisdiction and as such entitled to due weight. However, 
the domestic political pressure on the then Government of Great Britain 
83 Moore, 594-595. 
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was so strong that it declined to be a party to the submission of these claims 
in any form to the commission, vigorously contending that under the Treaty 
of Washington they lay entirely outside of the commission’s jurisdiction and 
hence it was not competent to receive, consider, or deal with them. In these 
circumstances and in order to prevent making abortive the work of the 
commission, resort was had to political expediency, which took the form of 
the reading of a statement by Count Sclopis, the president of the tribunal, in 
behalf of all the arbitrators, which, after reciting the facts of the controversy 
between the contending parties with respect to certain specified classes of 
claims (which were not, however, designated as ‘‘indirect claims’’), pro- 
ceeded :** 
the arbitrators think it right to state that, after the most careful perusal 
of all that has been urged on the part of the Government of the United 
States in respect to these claims, they have arrived, individually and 
collectively, at the conclusion that these claims do not constitute, upon 
the principles of international law applicable to such cases, good 
foundation for an award of compensation or computation of damages 
between nations, and should, upon such principles, be wholly excluded 
from the consideration of the tribunal in making its award. 


While this ruling was in the nature of an interlocutory order or judgment, 
it was, when considered in the light of the record, nothing more than an 
extrajudicial declaration made necessary by political expediency and 
entirely justified on that ground. It was accepted and acquiesced in by both 
agents, being authorized by their respective governments so to do. Mr. 
Davis, the Agent of the United States, among other things stated that this 
ruling ‘‘is accepted by the President of the United States as determinative of 
their judgment upon the important question of public law involved.” After 
the commission had decided the issue of Great Britain’s liability with 
respect to the particular vessels, the agent and counsel of the United States 
devoted their energies toward securing a lump-sum award, ‘‘such a sum 
as should be practically an indemnity to the sufferers.”** These efforts 
resulted in the final award of $15,500,000. It is important to determine how 
this result was reached. The estimate prepared by Mr. Staempfli and the 
memorandum of Sir Alexander Cockburn (both members of the tribunal) * 
strongly indicate that it was a compromise figure. However, it is significant 
that Mr. Sumner in his speech in the Senate on April 13, 1869, in opposition 
to the Johnson-Clarendon Convention estimated the “private claims” at 
about $15,000,000 ;*? Mr. Fish in his statement which he read in opening the 
meeting of the Joint High Commission on March 8, 1871, recited that the 
‘claims for the loss and destruction of private property which have thus far 
been presented amount to about $14,000,000 without interest’’;** and 


* Moore, 4113-4114. % Tbid., 651. 
% Tbid., 4116-4119. 37 [bid., 511. 
38 [bid., 630. 
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according to the records in the office of the Secretary of State of the United 
States the list of claims presented to the Geneva Tribunal for damages 
actually inflicted by the inculpated cruisers and their tenders aggregated 
$15,530,434.00. It is also significant to note that this total of claims so 
presented included claims presented on behalf of insurance companies or 
associations claiming through subrogation reimbursement for losses paid by 
them to American nationals aggregating in amount $5,111,133.01. This 
figure should be borne in mind in connection with the history of the distribu- 
tion of this award by the United States. 

While the history of such distribution is important and interesting, it is not 
sufficiently relevant here to do more than note that the provisions of the first 
act creating and governing the court with respect to the right to recover and 
the measure of damages conformed in the main to the bases used by the 
Geneva Tribunal. The outstanding exception was the extraordinary 
provision which denied to any insurance company the right to recover sums 
paid by it for losses sustained under war risk policies issued by it unless it 
could show that the aggregate of all war risk losses paid exceeded the ag- 
gregate of all war risk premiums received. The act authorized the allowance 
by the court of interest at the rate of 4% per annum on the “amount of 
actual loss or damage’”’ from such date as the court should decide that such 
loss or damage was sustained by the claimant. The fact that the Geneva 
award included interest at the rate of 6%* and that this act of Congress 
limited interest to 4% suggests a belief on the part of Congress that the 
fund would not be more than sufficient to pay all of the awards which the 
court was authorized to make in pursuance of the provisions of the act. 
This may furnish a possible explanation for excluding claims of insurers, 
notwithstanding their claims to the extent of approximately $5,000,000 
had been embraced in the Geneva award. The court rejected a number of 
claims as being indirect and remote in their nature, including claims for war 
risk insurance premiums paid where the property insured had not been 
destroyed.*? These decisions are not, however, regarded as important, as 
clearly claims of this class were placed beyond the jurisdiction of the court 
by the act of Congress creating it.*! 

The judgments rendered by this first court, including interest, aggregated 
$9,316,120.25.% 

The Geneva Award fund had been invested in bonds since its payment by 
Great Britain, and the accumulations, with the coin premiums on bonds sold 
and currency premiums sums, brought the total to an amount which, after 
paying the awards of the first court, left $10,089,004.96 in the Treasury of the 


** Sir Alexander Cockburn’s dissenting opinion, Moore, 651. 

** Davis Report 22. Also Gannett v. U. S., 184, Davis Report 42; Hyneman ». U. S., 643, 
Davis Report 45; Phillips v. U. S., 1228, Davis Report 56. 
“ See language of court in Davis Report 35-41. 
“© Moore, 4648. 
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United States subject to disposition by Congress. It is worthy of note that 
a few public men advocated returning to Great Britain the fund remaining,® 
but this suggestion apparently was not taken seriously. It would seem that 
the more logical course would have been to have satisfied the claims of the 
American underwriters which had been allowed by the Geneva Tribunal 
based on losses actually sustained by American nationals and then to have 
returned to Great Britain the balance, if any, remaining. After heated 
political contests, apparently among those espousing (1) the cause of insurers 
who had taken risks on property destroyed by the inculpated cruisers and 
who sought to be subrogated to the rights of the insured, (2) those who had 
paid war-risk insurance premiums by reason of the Confederate cruisers 
being on the sea, and (3) those whose property was destroyed by Confederate 
vessels designated ‘‘exculpated cruisers”’ and others, for whose depredations 
Great Britain was held not to be responsible, the act of June 5, 1882, was 
passed. This restricted the Court of Commissioners of Alabama Claims, 
which was reconstituted, to receiving and examining and entering judgment 
on claims falling within two classes: (1) “claims directly resulting from 
damage done on the high seas by Confederate cruisers’’—exculpated as well 
excluding only those claims proven under the act of 


as inculpated cruisers 
1874; (2) ‘“‘claims for the payment of premiums for war risks, whether paid 
to corporations, agents, or individuals, after the sailing of any Confederat 
cruiser.’ # 

It was provided that claims of the first class should be first satisfied out 
of the fund. If any then remained, claimants of the second class should be 
paid pro rata. ‘ 

As heretofore pointed out, an examination of the list of claims presented 
by the United States growing out of the acts of the inculpated cruisers dis- 
closes that approximately one-third in amount of these claims were asserted 
on behalf of insurance companies claiming to be subrogated for losses paid 
by them. The records of the Geneva Tribunal indicate that these claims 
were considered and allowed on the same basis as those of American na- 
tionals whose losses were not protected by insurance, care being taken, 
however, to eliminate ‘double claims,” that is, claims where the owners of 
the property destroyed and the insurer had each put in a claim for its value.” 
Of these claims by insurance companies, aggregating a little more than 
$5,111,000, which were apparently allowed by the Geneva Tribunal, only six, 
aggregating in amount a trifle over $111,000, could be brought within the 
terms of the act of 1874 by showing that their war risk losses were greater in 
amount than their aggregate premiums on the war-risk insurance written by 


43 Moore, 4662. 

“This language is particularly significant when it is remembered that a number of 
Confederate cruisers were active long before the Confederate States came into possession of 
any of the inculpated cruisers. 

4 Moore, 4116. 


JUDICIAL DECISIONS 601 


them. It would seem, therefore, that approximately $5,000,000 allowed by 
the Geneva Tribunal on behalf of the insurance companies was by the acts 
of 1874 and 1882 diverted from the course for which it was intended, and 
applied (1) to the payment of claims for damages inflicted by cruisers other 
than the “inculpated cruisers,” all of which claims were rejected by the 
Geneva Tribunal, and (2) to the payment of war risk premium claims which 
had been treated by Mr. Sumner and others as ‘‘ national claims”’ and later 
came to be designated as ‘‘indirect claims,” not falling within the terms of 
the Treaty of Washington. 

The judgments rendered by the second court on claims of the first class 
aggregated $3,346,000. This left nearly $7,000,000 to be prorated among 
war-risk premiums claimants, in whose favor judgments aggregating ap- 
proximately $16,313,000 had been rendered. 

It is apparent from the foregoing that the fact that a portion of the lump- 
sum award paid by Great Britain to the United States was by the latter paid 
to war-risk premium claimants can not be regarded as a controlling prec- 
edent in support of a like class of claims before this tribunal. The acts of 
1874 and 1882 of the Congress of the United States dealt solely with the 
distribution of an international award after it had been made and paid. 
Whatever the motives of Congress may have been, it was clearly acting 
within its jurisdiction in disposing of a fund which it had the absolute right 
to control. Its acts, however, were purely national in their scope and were 
not intended to have, and could not possibly have, any international effect. 
The disposition or distribution of this fund by Congress was not a matter of 
international concern. The numerous decisions of American courts dealing 
with the distribution of the Alabama award cited and discussed by American 
counsel are without application here. 

While for the reasons hereinbefore indicated the decisions of the Geneva 
Tribunal are of doubtful value as precedents, still, in so far as they are en- 
titled to be weighed, they hold: (1) that claims for war-risk premiums paid 
are not recoverable under the applicable principles of international law, and 
(2) that claims asserted by American underwriters for reimbursement of 
losses paid by them to American owners of property lost or damaged, which 
losses furnish a solid basis for a claim put forward by such owners, are direct 
losses and recoverable as such. 

The use of the term “‘indirect’”’ as applied to the “national claims”’ in- 
volved in the Alabama case is not justified by the early debates in the Senate 
of the United States, by the record of the preliminary diplomatic negotia- 
tions, by the Treaty of Washington, by the “American Case” as presented 
by the American Agent, or by the award. Its use in this connection has 
been productive of great confusion and misunderstanding. The use of the 
term to describe a particular class of claims is inapt, inaccurate, and am- 
biguous. The distinction sought to be made between damages which are 
direct and those which are indirect is frequently illusory and fanciful and 
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should have no place in international law. The legal concept of the term 
“‘indirect’’ when applied to an act proximately causing a loss is quite distinct 
from that of the term ‘“‘remote.”’ The distinction is important. 

In the Alabama case the United States—a belligerent—asserted, on behalf 
of its nationals, claims against Great Britain—a neutral—for war risk in- 
surance premiums paid by such nationals, based on the theory that the risks 
insured against which never matured into actual losses, were created by 
Great Britain’s unneutral acts. 

In this case the United States—both as a neutral and a belligerent—is 
asserting on behalf of its nationals, claims against Germany—a belligerent— 
for war-risk insurance premiums paid by such nationals, based on the theory 
that the risks insured against, which never matured into actual losses, were 


created by Germany’s acts. 

In the Alabama case it appeared that while the activities of the inculpated 
cruisers for which Great Britain was held liable were, speaking generally, 
greater and more destructive than other Confederate cruisers, still the Con- 
federate States had on the seas numerous other vessels preying on commerce 
of the United States. Great Britain, under the terms of the Treaty of 
Washington, could be held liable only for the losses inflicted by the acts of 
the inculpated cruisers. Obviously, it was impossible to attribute the risks 
insured against solely to them. 

In this case it is evident that during the period of neutrality both groups 
of belligerents freely resorted to “retaliatory measures”’ to the detriment of 
all neutral commerce, over the vigorous and repeated protests of the Gov- 
ernment of the United States; and in both theory and in practice, as dem- 
onstrated by actual experience, the American nationals insured against the 
risks created by the acts of both groups; risks inevitably incident to the very 
existence of a state of war. Obviously it is impossible, therefore, to at- 
tribute these risks to the acts of Germany without holding her liable for all 
the consequences of the war, which under the treaty is not permissible. 

In this group of claims there is no complaint of injury to or destruction or 
seizure of property by the acts of Germany or her agents. The sole com- 
plaint here is that the hazards of the war required the claimants as a matter 
of business prudence to protect by insurance against risks which never ma- 
tured into damage to or destruction of the property insured, and the claim- 
ants seek to recover from Germany the cost to them of such insurance. 
Under the terms of the Treaty of Berlin as construed by Administrative De- 
cisions Nos. I and II handed down this day, Germany is financially obligated 
to make full and complete compensation for all losses sustained by American 
nationals proximately caused by Germany’s acts. But under the terms of 
that treaty Germany can not be held liable for all losses incident to the very 
existence of a state of war. To this class belong claims by American na- 
tionals for refund of premiums paid by them for insurance against the risks 
of possible losses which never occurred, risks in their very nature uncertain, 
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indefinite, indeterminable, and too remote to furnish a solid basis on which 
to rest a claim. 
Done at Washington November 1, 1923. 
Epwin B. Parker, Umpire. 
Concurring in the conclusions: 
CHANDLER P. ANDERSON, 
American Commissioner. 
W. KIESSELBACH, 
German Commissioner. 


ADMINISTRATIVE Decision No. III 


Dealing with the Liability of Germany for Damages in the Nature of Interest in 
All Claims Falling Within Administrative Decision No. I and also the 
Measure of Damages in All Claims for Property Taken 


[DecEMBER 11, 1923] 


Interest will not be awarded where the loss is neither liquidated nor the amount thereof 
capable of being ascertained by computation merely; but when the amount of loss shall have 
been fixed by the Commission the award made will bear interest from its date. To this class 
belong claims for losses based on personal injuries, death, maltreatment of prisoners of war, 
or acts injurious to health, capacity to work, or honor. ' 

Where the loss is either liquidated or the amount thereof capable of being ascertained by 
computation merely, as of the time when the actual loss occurred, such amount, so ascer- 
tained, will be awarded with interest from the date of the loss. To this class belong claims 
for property taken, damaged, or destroyed. 

Parker, Umpire, delivered the opinion of the Commission, the American 
Commissioner concurring, and the German Commissioner concurring save 
as his dissent is indicated in the opinion: 

For the guidance of the American Agent and the German Agent and their 
respective counsel there are here set down rules with respect to compensa- 
tion or damages in the nature of interest in all claims falling within this 
Commission’s Administrative Decision No. 1* and also with respect to the 
measure of damages in all claims for property taken. Reference is made to 
Administrative Decision No. I for the definition of terms used herein. 

Under the Treaty of Berlin as construed by this Commission in that de- 
cision as supplemented by the application of Article 297 of the Treaty of 
Versailles (carried into the Treaty of Berlin) Germany is financially obligated 
to pay to the United States all losses of the classes dealt with in this opinion. 
The amounts of such obligations must be measured and fixed by this Com- 
mission. 

There is no basis for awarding damages in the nature of interest where the 
loss is neither liquidated nor the amount thereof capable of being ascertained 
by computation merely. In claims of this class no such damages will be 
awarded, but when the amount of the loss shall have been fixed by this Com- 


* Printed in this JouRNAL, Vol. 18, No. 1 (Jan. 1924), pp. 175-176. 
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mission the award made will bear interest from its date. To this class be- 
long claims for losses based on personal injuries, death, maltreatment of 
prisoners of war, or acts injurious to health, capacity to work, or honor. 

But where the loss is either liquidated or the amount thereof capable of 
being ascertained with approximate accuracy through the application of es- 
tablished rules by computation merely, as of the time when the actual loss 
occurred, such amount, so ascertained, plus damages in the nature of 
interest from the date of the loss, will ordinarily fill a fair measure of com- 
pensation. To this class, which for the purposes of this opinion will be 
designated “ property losses,’’ belong claims for property taken, damaged, or 
destroyed. 

Consideration will first be given to 

Claims for Property Losses Arising During the Period of Neutrality 

These in turn divide into 

(1) claims for property taken, 

(2) claims for property destroyed, and 

(3) claims for property injured or damaged but neither taken nor 
destroyed. 

There are pending before the Commission numerous claims put forward 
by the United States on behalf of its nationals, in which compensation is 
sought for losses suffered by them through the taking of their property dur- 
ing the period of neutrality by Germany or her agents, and during the period 
of belligerency by Germany or her allies. The German Agent contends that 
the property was lawfully taken in each case as a war measure. Whether 
or not the property was taken for the needs of Germany in the prosecution 
of the war, in the exercise of the right of angary or otherwise, whether taken 
during the period of neutrality or the period of belligerency, whether taken 
in German territory, in territory occupied by Germany or her allies, or else- 
where, it will, for the purposes of this opinion, be assumed that it was in 
each case taken in conformity to the laws of war. This Commission, how- 
ever, is not directly concerned with examining the quality of the acts causing 
the losses on which these claims are based, inasmuch as under the terms of 
the Treaty of Berlin Germany’s obligation to pay is fixed. 

The provisions of the Armistice require “ Reparation for damage done.” 
Throughout the Treaty of Berlin the provisions fixing Germany’s pecuniary 
liabilities express the measure of her obligation in terms of “‘compensation”’ 
or “reparation.”” As pointed out by this Commission in that part of its 
opinion in The Lusitania Cases» dealing with exemplary damages, pages 
28-31, while there is no warrant in the Treaty of Berlin for the assessment 
of any penalty against Germany she is obligated (save where limited by the 
treaty terms) to make full, adequate, and complete compensation or repara- 
tion for all losses sustained by American nationals falling within its terms. 


b Printed in this JouRNAL, Vol. 18, No. 2 (April, 1924), pp. 361-373. 


JUDICIAL DECISIONS 605 


The ascertainment of the amount of such compensation is a judicial function 
—the task of this Commission. 

Applying the principles announced in Administrative Decision No. II° at 
pages 7-8, the Commission holds that in all claims based on property taken 
and not returned to the private owner the measure of damages which will 
ordinarily be applied is the reasonable market value of the property as of the 
time and place of taking in the condition in which it then was, if it had such 
market value; if not, then the intrinsic value of the property as of such time 
and place.!. But as compensation was not made at the time of taking, the 
payment now or at a later day of the value which the property had at the 
time and place of taking would not make the claimant whole. He was then 
entitled to a sum equal to the value of his property. He is now entitled to a 
sum equal to the value which his property then had plus the value of the use 
of such sum for the entire period during which he is deprived of its use. 
Payment must be made as of the time of taking in order to meet the full 
measure of compensation. This measure will be met by fixing the value of 
the property taken as of the time and place of taking and adding thereto an 
amount equivalent to interest at 5°; per annum? from the date of the taking 
to the date of payment. This rule the commission will apply in all cases 
based on property taken during the period of neutrality. 

The German Commissioner dissents from this conclusion and points out 
that it results in giving to American nationals with claims for property losses 
sustained during the period of American neutrality an advantage with re- 
spect to the element of damages in the nature of interest over Allied belliger- 
ents with similar claims arising during that period. While this is true, it is 
due to the fact that under both the Treaty of Versailles and the Treaty of 

serlin the treatment of losses sustained during neutrality is quite different 
from the treatment of losses sustained during belligerency. In measuring 
compensation no restriction or limitation is found in either treaty on the 
right to allow damages in the nature of interest on the value of property lost 
during neutrality, although as hereinafter pointed out there is such a limita- 
tion with respect to property lost during belligerency. On the other hand, 
Germany is held liable for losses sustained by the nationals of the Allies who 
were belligerents against Germany during the period of American neutrality, 
in numerous cases where such losses were caused by Germany or her allies, 
and in other cases where such losses were caused by any belligerent; while 
during the same period Germany’s liability for losses sustained by American 
nationals is limited to losses caused by Germany or her agents. 


° Printed in this JourNAL. Vol. 18, No. 1 (Jan. 1924), pp. 177-186. 

' The measure of damages as here expressed is not contested by either the United States or 
Germany. 

* Five per cent is the rate of interest prescribed by paragraph 16 of Annex II to Section I 
of Part VIII, and aiso by paragraph 22 of the Annex to Section III of Part X, of the Treaty of 
Versailles. 


606 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


This difference in treatment places in some respects a greater burden on 
Germany in measuring damages in neutrality losses than in belligerency 
losses; but on the whole Germany’s burden is much greater with respect to 
losses occurring during belligerency than with respect to similar losses oc- 
curring during neutrality. It is no more competent for this Commission to 
read into the treaty provisions reducing the heavier measure of damages 
in neutrality claims in order to make them balance with those arising 
during belligerency than it would be competent for it to read into the 
treaty provisions expanding Germany’s liabilities arising during the 
period of neutrality so as to make them as broad as during the period of 
belligerency. 

The German Agent contends that in all cases based on property taken 
during the period of neutrality no damages in the nature of interest should be 
awarded by this Commission but the awards when made should bear interest 
from their date at the rate of 5°% per annum. While this contention must 
be rejected for reasons already indicated, the application of the rule he pro- 
poses will demonstrate its unsoundness. 

Under the provisions of Section IV of Part X of the Treaty of Versailles 
(carried into the Treaty of Berlin) the nationals of the Allied Powers must be 
compensated by Germany for their property taken by Germany in German 
territory during the period of the belligerency of each as an Allied Power 
against Germany, such compensation to include an amount equivalent to 
interest at the rate of 5% per annum from the date of taking to the date of 
payment computed on the value of the property taken.’ If like compensa- 
tion were denied to American nationals whose property was taken by 
Germany in German territory during the period of American neutrality and, 
as contended by German counsel, compensation in the form of interest should 
be computed only from the date of the award made by this Commission, then 
the following anomalies would result: 

The value of property taken by Germany in German territory 


(a) during the period of American neutrality, 
(1) belonging to Allied nationals, 
would bear interest from the date of taking; 
(2) belonging to American nationals, 
would bear interest only from the date of the award 
made by this Commission; 
(b) during the period of American belligerency, 
belonging either to American nationals or to Allied 
nationals, would bear interest from the date of taking. 


It would follow that the value of property of Allied nationals taken, by 
Germany in German territory, say on September 1, 1914, would bear interest 


3 See paragraph (e) of Article 297, paragraph 14 of the Annex to Section IV of Part X,'and 
paragraph 22 of the Annex to Section III of Part X, of the Treaty of Versailles. 
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from that date, while the value of property of American nationals taken at 
the same time and place by the same German authorities would bear interest 
only from the date of the award made by this Commission, although the 
value of property of American nationals taken by Germany in German 
territory, say on April 7, 1917, or later, would bear interest from the date of 
taking. 

Such a construction of the Treaty of Berlin would penalize American 
nationals because of the delay of their government in entering the war. Such 
consequences, which manifestly could not have been intended, fortify the 
construction heretofore announced. This construction yields a rule in 
harmony with the great weight of decisions of international arbitral tribunals 
in similar cases in which the terms of submission did not expressly or im- 
pliedly prohibit the awarding of interest.‘ 

The reasons governing the allowance of damages in the nature of interest 
on the value of property taken as of the tine and place of taking apply also 
to property destroyed by Germany or her agents during the period of 
neutrality, and the same rule will be applied by the Commission in claims of 
this latter class. 

There remain for consideration 


Claims for Property Losses Arising During the Period of Belligerency 


As is apparent from this Commission’s Administrative Decision No. I, 
Germany’s financial obligations for damages suffered by American nationals 
during the period of belligerency cover losses sustained by such nationals 
caused not only by the acts of Germany or her agents but also, in designated 
classes of claims, by the allies of Germany or by any belligerent. This 
liability of Germany, broader during the period of belligerency than during 


‘The international commission in adjudicating claims arising under Article VII of the 
treaty between the United States and Great Britain of November 19, 1794, known as the Jay 
Treaty, as supplemented by the convention of January 8, 1802, allowed interest on the value 
of neutral American cargoes seized by Great Britain, a belligerent, the latter contending that 
the seizures were legal. Mr. Pinkney, one of the American commissioners, in his opinion 

IV Moore’s Arbitrations at page 4318) points out that, while the treaty does not eo nomine 
empower the commission to award interest, that power is derived simply from the words in 
the treaty “which submit the amount of the compensation to our decision.” 

See also Ward case, pages 41-42, Wilkinson case, page 42, and “ Allowance of Interest,” 
page 21, Hale’s Report, Volume VI of “Papers Relating to the Treaty of Washington.” 
Also IV Moore’s Arbitrations, pages 3734, 3737. Opinion of Umpire Duffield of German- 
Venezuelan Commission in Christern & Co. and other cases, Ralston’s Report of Venezuelan 
Abitrations of 1903, pages 520-526. Russia v. Turkey, award rendered by International 
Arbitral Tribunal November 11, 1912, VII American Journal of International Law, 
190-193. Geneva Award under the Treaty of Washington, pages 53 and 542-543, 
Volume IV of “ Papers Relating to the Treaty of Washington.” Also I Moore’s Arbitrations, 
page 658, and Sir Alexander Cockburn’s dissenting opinion, footnote page 651; IV Moore’s 
Arbitrations, pages 4313-4327. Ralston’s International Arbitral Law and Procedure, 


sections 162-172, inclusive. Borchard’s Diplomatic Protection of Citizens Abroad, section 
179, 
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the period of neutrality, is fixed by those provisions of the Treaty of Versailles 
stipulated for the benefit of the United States, and is availed of by the 
United States under the Treaty of Berlin but subject to ‘‘ the rights accorded 
to Germany under such provisions.’’® 

Claims for damages suffered during the period of belligerency by American 
nationals asserting rights under the reparation provisions of the Treaty of 
Versailles,® all of which fall within class (B) of Administrative Decision No. 
I, are subject to all the limitations and restrictions contained in that treaty 
applicable to the provisions conferring such rights. 

Under Article 232 of the Treaty of Versailles, as here applied, Germany 
has in substance undertaken to make compensation for all damage done to 
the civilian population of the United States during the period of belligerency 
and falling within the categories enumerated in class (B) of Administrative 
Decision No. I. Article 233 provides for the creation of a ‘‘ Reparation 
Commission” to determine the amount of such damage, which amount 
‘shall be concluded and notified to the German Government on or before 
May 1, 1921, as representing the extent of that Government’s obligations.” 
Annex II to Section I of Part VIII of the treaty contains provisions defining 
the powers of that commission and the rules governing it. Paragraph 16 of 
that Annex provides that “Interest shall be debited to Germany as from 
May 1, 1921, in respect of her debt as determined by the Commission,” and 
the rate of interest is fixed at 5% per annum. The paragraph concludes: 
“The Commission, in fixing on May 1, 1921, the total amount of the debt of 
Germany, may take account of interest due on sums arising out of the 
reparation of material damage as from November 11, 1918, up to May 1, 
1921.” 

This commission holds that the ‘material damage’’ mentioned in the 
clause last quoted includes all damages in respect of the taking or destruction 
of or injury to property as defined in paragraph 9 of Annex I to Section I of 
Part VIII, which are those embraced in classes (B) (2) (e) and (B) (3) (a) of 
Administrative Decision No. I. 

The Treaty of Versailles contemplated that the aggregate amount to be 
paid by Germany under the reparation provisions should be fixed on or 
before May 1, 1921, and should bear interest from that date, although on 
sums allowed to repair losses of the nature designated ‘‘ material damage” 
the Reparation Commission was authorized to compute interest as from 
November 11, 1918, but not prior to that date, and to add such interest to 
such sums in fixing the amount of Germany’s obligations. Applying well- 
established rules of construction to the provisions of the paragraph 16 
quoted above, no claims embraced in the Reparation Commission’s find- 
ings other than those for “material damage’’ could bear interest prior to 
May 1, 1921. 

5 Second paragraph of clause (1) of Article II of the Treaty of Berlin. 

§ Part VIII of the Treaty of Versailles, especially Annex I to Section I. 
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The United States did not elect to become a party to the Treaty of 
Versailles or to present its claims to the Reparation Commission. By 
agreement with Germany it created this Commission, whose functions 
include, with others, those which would have been performed by the Rep- 
aration Commission had the claims of the United States been presented to it. 
The date of May 1, 1921, as found in the paragraph 16 above mentioned is, 
therefore, without significance in construing the Treaty of Berlin save as it is 
the date when all reparation claims of the Allies against Germany became 
liquidated and fixed and Germany notified of their aggregate amount. Read- 
ing paragraph 16 in the light of the other reparation provisions of the Treaty 
of Versailles, and applying it to the other provisions of the Treaty of Berlin, 
of which it forms a part. this Commission construes it to mean: All claims 
asserted under the reparation provisions for ‘‘ material damage,”’ as herein- 
before defined, shall, in accordance with the demand therefor made by the 
United States through its Agent, bear interest at the rate of 5% per annum 
from November 11, 1918. All other claims asserted under the reparation 
provisions shall bear interest only from the date of the award in each case by 
this Commission, at the rate of 5% per annum. 

Claims for losses based on property taken during the period of belligerency 
by Germany or her agents (whether civil or military)’ in German territory 
are within the terms of paragraph (e) of Article 297 of the Treaty of Versailles 
(carried into the Treaty of Berlin), which, as here applied, in substance 
requires that Germany shall make compensation for all damage with 
respect to American property located in German territory as it existed on 
August 1, 1914, and taken or used by Germany during the period of 
belligerency, including interest at the rate of 5% per annum from the date of 
taking.® 

Numerous factors, varying as the facts in the cases vary, must be con- 
sidered in assessing damages in claims for losses sustained at any time during 
the war period based on property (1) damaged but not destroyed, (2) 
destroyed but replaced,® or (3) taken but returned to the private owner. 
All questions concerning damages in the nature of interest in claims falling 
within these classes will, therefore, be dealt with in each case as presented. 

From the foregoing the Commission deduces the following 


Rules Governing Damages in the Nature of Interest 


I. In all claims for losses wherever occurring based on property taken or 
destroyed by Germany or her agents during the period of neutrality, the 
measure of compensation expressed in awards made will be the amount fixed 
by the Commission as the value of such property, with interest thereon at 


’ The German Commissioner dissents with respect to claims for losses based on property 
taken by German military authorities. 
* See the references contained in Note 3 ante. 
* See paragraph 12 (e) of Annex II to Section I of Part VIII of the Treaty of Versailles. 
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the rate of 5% per annum from the date of the actual loss, whether such loss 
occurred at the time of or after the taking or destruction, to the date of pay- 
ment. 

II. In all claims for losses based on property taken during the period of 
belligerency by Germany or her agents (whether civil or military) in German 
territory and not returned, the measure of compensation expressed in awards 
made will be the amount fixed by the Commission as the value of such prop- 
erty, with interest thereon at the rate of 5% per annum from the date of the 
actual loss, whether such loss occurred at the time of or after the taking, to 
the date of payment. 

III. In all claims for losses wherever occurring based on property de- 
stroyed during the period of belligerency and not replaced, falling within 
classes (B) (2) (e) and (B) (3) (a) as defined in this Commission’s Adminis- 
trative Decision No. I, and also in all claims for losses based on property 
taken by Germany or her allies outside of German territory during the period 
of belligerency and not returned, the measure of compensation expressed in 
awards made will be the amount fixed by the Commission as the value of 
such property, with interest thereon at the rate of 59% per annum from No- 
vember 11, 1918, to the date of payment. 

IV. In all claims for losses wherever occurring sustained at any time dur- 
ing the war period based on personal injuries or on death, and in all claims 
arising during the period of belligerency falling within classes (B) (1), (B) (2) 
(a), (B) (2) (b), (B) (2) (ec), (B) (2) (d), and (B) (3) (b) as defined in this 
Commission’s Administrative Decision No. I, the measure of compensation 
expressed in awards made wil! not include damages in the nature of interest, 
but each award made will bear interest from its date at the rate of 5% per 
annum. 

V. In all claims wherever arising for losses sustained at any time during 
the war period, based on property damaged but not destroyed, or on property 
destroyed and replaced, or on property taken and returned to the private 
owner, all questions concerning damages in the nature of interest will be 
dealt with by the Commission in each case as presented. 

The awards which have been made by German tribunals in cases based on 
property taken, together with all their records in such cases, or certified 
copies of such awards and records, will be produced by the German Agent, 
where practicable, and will be considered here in assessing damages. The 
Commission will determine in each case the weight to be given such awards 
and records, dependent upon the parties before the German tribunal, 
the extent and nature of the evidence developed, and the nature of its 
award. 

This opinion in so far as applicable will control the preparation, presenta- 
tion, and decision of all claims falling within its scope submitted to the Com- 
mission. Whenever either Agent or his counsel is of the opinion that the 
peculiar facts of any case take it out of the rules here announced, such facts, 
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with the differentiation believed to exist, will be called to the attention of the 
Commission in the presentation of that case. 
Done at Washington December 11, 1923. 
Epwin B. Parker, Umpire. 
Concurring: 
CHANDLER P. ANDERSON, 
American Commissioner. 
Concurring, save as dissent is indicated in the opinion: 
W. KIESSELBACH, 
German Commissioner. 


OPINION IN WaR-RiskK INSURANCE PREMIUM CLAIM 


United States of America on Behalf of Eastern Steamship Lines, Inc., Claim- 
ant, v. Germany 


Docket No. 436. [Marcu 11, 1924] 


Claimant sought reimbursement for premiums paid for war-risk insurance placed on its 
vessels operating between points along the New England coast after the attack by a German 
submarine on American shipping off the Massachusetts coast on July 21, 1918. Claimant 
maintained the submarine attack was ‘“‘the direct and proximate cause” of the insurance 


against war perils. 
Held that the procuring of this insurance was not Germany’s act but that of the claimant 


to provide against losses which never occurred. Such expenses are losses incident to the 
existence of a state of war, but they are not losses for which Germany is obligated to pay 
under the terms of the Treaty of Berlin. 

Parker, Umpire, delivered the opinion of the Commission, the American 
and German Commissioners concurring in the conclusions :— 

The United States asserts this claim on behalf of the Eastern Steamship 
Lines, Inc., a Maine corporation, operating in 1918 a fleet of eight steam- 
ships in the freight and passenger service between points along the New 
England coast and as far south as New York, reaching the latter port through 
Long Island Sound and the Cape Cod Canal when open. On the morning 
of July 21, 1918, during the period of belligerency between the United States 
and Germany, the American tug Perth Amboy, owned by the Lehigh Valley 
tailroad, in which the claimant had no interest, with four light barges in 
tow, when about two miles off shore on the Massachusetts coast was at- 
tacked by a German submarine. The barges were sunk by her gunfire and 
the Perth Amboy was set on fire by explosive shells and burned but not sunk. 
Following this attack and because of it, the claimant at once covered its 
vessels operating in these and near-by waters with war-risk insurance, which 
it renewed, and most of which it continued to carry until after the Armistice 
of November 11, 1918, at a cost to it in premiums of $17,351.19. This 
claim is asserted to recover the amount of these premiums with interest. 

The American counsel contends that the facts in this case take it out of 
the principles and rules announced by this Commission November 1, 1923, 
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in its opinion in War-Risk Insurance Premium Claims* (pages 33-59 of De- 
cisions and Opinions), and that the aggregate amount of the premiums paid 
by this claimant for insurance against war perils is a loss to it proximately 
resulting from Germany’s act, to pay which Germany is obligated under the 
Treaty of Berlin. 

The basis of the demand, as stated in the claimant’s brief, is that the sub- 
marine attack on the Perth Amboy was ‘‘the direct and proximate cause of 
this claimant’s taking out insurance against war perils’’ and therefore “the 
legal connection between the threatened destruction and the insurance is 
completely established.” The argument rests on a false premise. The 
losses proximately resulting from the submarine attack within the meaning 
of the Treaty of Berlin were the damage to the tug Perth Amboy and the de- 
struction of the barges which it had in tow. These offensive operations of 
Germany off the coast of her then enemy doubtless did create a fear in the 
mind of the president of the claimant corporation for the safety of claimant’s 
property and that fear may have influenced the claimant in doing a number 
of different things to protect its physical properties, the lives of its employ- 
ees, and to preserve its established business. But the expenses incurred by 
it in taking such measures, on its own volition and in the exercise of its own 
discretion, were simply incident to the existence of a state of war in which 
the United States was then a participant and in no sense losses, damages, or 
injuries caused by Germany or her allies within the meaning of the Treaty 
of Berlin. 

The claimant’s ships were never attacked by or in any way injured or 
damaged by Germany or her allies. It may be that business prudence re- 
quired that claimant protect its property as far as practicable, through war- 
risk insurance against threatened loss. However, as pointed out in its brief, 
such insurance did not give it full protection against the losses which re- 
sulted from the warlike activities of a German submarine off the New Eng- 
land coast during the period when Germany was at war with the United 
States. 

The claimant suffered losses in revenues from the falling-off of the passen- 
ger business because of this threatened danger from submarines. Suppose 
the claimant had, in the exercise of its discretion, in order to protect its 
established business, diverted it by rail and handled it during the period of 
belligerency through trackage arrangements with rail lines; could it recover 
now from Germany the additional cost to it of such an operation? 

And if the claimant had arranged to handle its business by rail instead of 
by water, and as a result its masters and crews had been thrown out of em- 
ployment, would the losses resulting to them have been attributable to 
Germany’s act as a proximate cause? 

Or suppose the claimant had continued the operation of its water lines 
but concluded that, in order to maintain its organization and as far as pos- 

* Printed herein, ante, pp. 58C-603. 
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sible protect its passenger business, it would, in addition to protecting its 
property, insure the lives of its masters, its crews, and its passengers, and 
also insure against injury to their persons; would the cost of such insurance 
have been a loss suffered by claimant as the proximate result of Germany’s 
act? 

Or suppose the summer residents on this coast, moved through fear of at- 
tack by hostile submarines, had not only covered their properties with war- 
risk insurance but temporarily leased and moved into other residences further 
inland out of reach of enemy guns; can expenses incurred in making such 
changes and in procuring such insurance be seriously treated as losses for 
which Germany is obligated to pay under the Treaty of Berlin? 

These questions are put simply to illustrate the far-reaching application 
of the contention earnestly pressed by American counsel. 

The proximate result of Germany’s act complained of by claimant was the 
damaging of the tug Perth Amboy belonging to the Lehigh Valley Railroad 
and the destruction of the barges which it had in tow. One of the incidental 
results of Germany’s offensive operations off the coast of her then enemy 
was to create in the mind of the president of the claimant corporation a fear 
of danger to its property, to partially protect against which the claimant in- 
curred the expenses here sought to be recovered in procuring insurance 
against losses which were threatened but which in fact never occurred. Be- 
cause of this fear, claimant’s president, acting on his own volition and in the 
exercise of what, it is assumed, was business prudence, bought and paid for 
insurance against these threatened losses. The procuring of this insurance 
was not Germany’s act but that of the claimant. The resulting expense was 
incurred not to repair a loss caused by Germany’s act but to provide against 
what claimant’s president feared Germany might do resulting in loss to it, 
although these fears were never realized. Such expenses are losses to 
claimant incident to the existence of a state of war, but they are not losses 
for which Germany is obligated to pay under the terms of the Treaty of 
Berlin, as construed by Administrative Decisions Nos. I and II and the 
opinion in War-Risk Insurance Premium Claims, all handed down by this 
Commission on November 1, 1923. 

It results from the foregoing that this claim must be dismissed and it is 
hereby so ordered. 

Done at Washington March 11, 1924. 

Epwin B. Parker, Umpire. 

Concurring in the conclusions: 

CHANDLER P. ANDERSON, 
American Commissioner. 
W. KIEessELBACH, 
German Commissioner. 
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OPINION CONSTRUING THE PHRASE ‘‘NAVAL AND MILITARY WoRKS OR 
MATERIALS”? AS APPLIED TO HuLL Losses AND ALSO DEALING WITH 


REQUISITIONED DutTcH SuHIps 


Docket Nos. 29, 127, and 546-556 inclusive. [Marcu 25, 1924] 


” is here used in a broad and all inclusive sense, with respect to all 


The word ‘“ materials 
“works”? connotes physical 


physical properties not attached to the soil; while the word 
properties attached to the soil. 

The control by the United States Shipping Board of vessels, whether 
United States or held under requisition, does not create even a rebuttable presumption that 
such vessels had a military character. 

If a ship when destroyed was being operated by the United St: . s for purposes directly in 
furtherance of a military operation against Germany or her allies, Germany is not obligated 
to pay the loss; if it was not so operated, Germany is obligated to pay the loss. 

General rules announced with respect to tests to be applied in de termining when hull 
losses fall within the class of ‘‘naval and military works or materials.’ 


owned by the 


PARKER, Umpire, delivered the opinion of the Commission, the German 
Commissioner concurring in the conclusions, and the American Commissioner 
concurring save as his dissent is indicated: 

There is here presented a group of thirteen typical cases in which the 
United States, in some instances on its own behalf and in others on behalf of 
certain of its nationals, is seeking compensation for losses suffered through 
the destruction of ships by Germany or her allies during the period 
belligerency. These claims do not embrace damages resulting from loss of 
life, injuries to persons, or destruction of cargoes but are limited to losses of 
the ships themselves, sometimes hereinafter designated ‘hull losses.’’! 

With the exception of the construction and the application to requisitioned 
Dutch ships of the phrase ‘‘property . . . belonging to” as found in 
paragraph 9 of Annex I to Section I of Part VIII of the Treaty of Versailles 
as carried by reference into the Treaty of Berlin, the sole question considered 
and decided in this opinion is: Were any or all of the thirteen hulls in question 
when destroyed “naval and military works or materials’’ within the mean- 
ing of that phrase as used in that paragraph? 

The cases in which an affirmative answer to this question is given must, on 
final submission, be dismissed on the ground that Germany is not obligated 
to pay such losses under the Treaty of Berlin. The cases in which a negative 
answer is given will be reserved by the Commission for further consideration 
of the other issues raised. 

The Commission is not here concerned with the quality of the act causing 
the damage. The terms of the treaty fix and limit Germany’s obligations 
to pay, and the Commission is not concerned with enquiring whether the act 
for which she has accepted responsibility was legal or illegal as measured by 
rules of international law. It is probable that a large percentage of the 
financial obligations imposed by said paragraph 9 would not arise under the 


1 Reference is made to definition of terms contained in Administrative Decision No. L 
[Printed in this JourNnat, Vol. 18, No. 1 (Jan. 1924), pp. 175-176.] 
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rules of international law but are terms imposed by the victor as one of the 
conditions of peace. 

The phrase “naval and military works or materials’ has no technical 
signification. It is not found in previous treaties. It has never been 
construed judicially or by any administrative authority save the Reparation 
Commission. The construction by that body is not binding on this Com- 
mission nor is it binding on Germany under the Treaty of Berlin. It will, 
however, be considered by this Commission as an early ex parte construc- 
tion of this language of the treaty by the victorious European Allies who 
participated in drafting it and are the principal beneficiaries thereunder. 

The construction of this phrase is of first impression, and the Commission 
must, in construing and applying it, look to its context. It is found in the 
principal reparation provisions of the Treaty of Versailles as embraced in 
Article 232 and the Annex I expressly referred to therein. That article, 
after reciting that the ‘‘ Allied and Associated Governments recognize that 
the resources of Germany are not adequate . . . to make complete 
reparation for all’’ losses and damages to which they and their nationals had 
been subjected as a consequence of the war, provides that: 

The Allied and Associated Governments, however, require, and 
Germany undertakes, that she will make compensation for all damage 
done to the civilian population of the Allied and Associated Powers and 
to their pro»erty during the period of the belligerency of each as an Allied 
or Associated Power against Germany by such aggression by land, by 
“en and from the air, and in general all damage as defined in Annex I 
1ereto. 


It is apparent that the controlling consideration in the minds of the 
draftsmen of this article was that Germany should be required to make 
compensation for all damages suffered by the civilian population of each of 
the Allied and Associated Powers during the period of its belligerency. It 
was the reparation of the private losses sustained by the civilian population 
that was uppermost in the minds of the makers of the treaty rather than the 
public losses of the governments of the Allied and Associated Powers which 
represented the cost to them of prosecuting the war.* 

Article 232 makes express reference to ‘‘ Annex I hereto” as more particu- 
larly defining the damages for which Germany is obligated to make com- 
pensation. Annex I provides that ‘‘Compensation may be claimed from 
Germany under Article 232 above in respect of the total damage under the 


? The reparations provided for in the exchange of notes between the United States and 
Germany culminating in the Armistice of November 11, 1918, executed by the military 
representatives of the belligerent powers, were limited to reparations for losses to the civilian 
population. The Lansing note of November 5, 1918, provides that the Allied Powers 
“understand that compensation will be made by Germany for all damage done to the civilian 
population of the Allies and their property by the aggression of Germany by land, by sea, and 
from the air.”’ 

Italics appearing throughout this opinion are, as a rule, added by the Commission. 
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following categories.’”” Then follows an enumeration of ten categories, of 
which Nos. 1, 2, 3, 4, 8, and 10 deal solely with damages suffered by the 
civilian populations of the Allied and Associated Powers. Categories 5, 6, 
and 7 deal with reimbursement to the governments of the Allied and 
Associated Powers as such of the cost to them of pension and separation 
allowances, rather than damages suffered by the ‘‘civilian population.” 
The Government of the United States has expressly committed itself against 
presenting claims arising under these three categories.* There remains of 
the 10 categories enumerated in Annex I only category 9, which reads: 
(9) Damage in respect of all property wherever situated belonging to 
any of the Allied or Associated States or their nationals, with the excep- 
tion of naval and military works or materials, which has been carried off, 
seized, injured or destroyed by the acts of Germany or her allies on land, 
on sea or from the air, or damage directly in consequence of hostilities or 
of any operations of war. 


Under the terms of this paragraph arise Germany’s financial obligations, if 
any, to pay the claims now before this Commission for the hulls destroyed 
during the period of belligerency. 

It cannot be doubted that the language of this paragraph 9 so expands that 
used in Article 232 as to include certain property losses sustained by the 
governments of the Allied and Associated Powers as well as the losses 
sustained by their “civilian populations.” It was found that property 
belonging to the victorious Powers not designed or used for military purposes 
had been destroyed or damaged, so in addition to requiring that Germany 
compensate the civilian population for their property losses this paragraph 
requires that Germany shall also compensate those governments for govern- 
ment losses suffered through destruction or damage with respect to property 
of a non-military character. Much property belonging to the governments 
of the victorious Powers, especially to the governments of the European 
Allies, and not impressed by reason of its inherent nature or of its use with a 
military character, had been destroyed or damaged. Under this provision 
it is clear that Germany is obligated to compensate the governments suffering 
such losses. But, reading the reparation provisions as a whole, it is equally 
clear that the Allied and Associated Powers did not intend to require that 
Germany should compensate them, and that Germany is not obligated to 
compensate them, for losses suffered by them resulting from the destruction 
or damage of property impressed with a military character either by reason 
of its inherent nature or by the use to which it was devoted at the time of the 
loss. Property so impressed with a military character is embraced within 
the phrase “naval and military works or materials’ as used in paragraph 9, 
which class described by this phrase will sometimes hereinafter be referred to 
as ‘‘excepted class.” 


# See Note 11 of Administrative Decision No. II, pages 14 and 15 of Decisions and Opinions 
of this Commission. [Printed in this JourNAL, Vol. 18, No. 1 (Jan. 1924), pp. 177-186.| 
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This phrase, in so far as it applies to hulls for the loss of which claims are 
presented to this Commission, relates solely to ships operated by the United 
States, not as merchantmen, but directly in furtherance of a military opera- 
tion against Germany or her allies. A ship privately operated for private 
profit cannot be impressed with a military character, for only the government 
can lawfully engage in direct warlike activities. 

By the terms of the Treaty of Versailles, the French and English texts are 
both authentic. The French word “matériel,” in the singular, is used in 
the French text, against which the English word “ materials,’ in the plural, 
is used in the English text. Littré, whose dictionary is accepted as an 
authority on the French language, defines ‘“‘ matériel’’ thus: ‘‘ The articles of 
all kinds taken as a whole which are used for some public service in contra- 
distinction to personnel,” and he gives as an example matériel of an army, 
the baggage, ammunition, etc., as distinguished from the men. 

The Century Dictionary defines this French word thus: ‘‘ The assemblage 
or totality of things used or needed in carrying on any complex business or 
operation, in distinction from the personnel, or body of persons, employed in 
the same: applied more especially to military supplies and equipments, as 
arms, ammunition, baggage, provisions, horses, wagons, etc.” 

The English word “ materials’? means the constituent or component parts 
of a product or ‘‘that of or with which any corporeal thing is or may be 
constituted, made, or done”’ (Century Dictionary). 

Reading the French and English texts together, it is apparent that the 
word ‘‘materials”’ is here used in a broad and all inclusive sense, with respect 
to all physical properties not attached to the soil, pertaining to either the 
naval or land forces and impressed with a military character; while the word 
“works”? connotes physical properties attached to the soil, sometimes 
designated in military parlance as “‘installations,’’ such as forts, naval coast 
defenses, arsenals, dry docks, barracks, cantonments, and similar structures. 
The term ‘materials’? as here used includes raw products, semi-finished 
products, and finished products, implements, instruments, appliances, and 
equipment, embracing all movable property of a physical nature from the 
raw material to the completed implement, apparatus, equipment, or unit, 
whether it were an ordinary hand grenade or a completed and fully equipped 
warship, provided that it was used by either the naval or land forces of the 
United States in direct furtherance of a military operation against Germany 
or her allies. 

While it is difficult if not impossible to so clearly define the phrase “ naval 
and military works or materials” that the definition can be readily applied 
to the facts of every claim for the loss of a hull pending before this Commis- 
sion, the true test stated in general terms is: Was the ship when destroyed 
being operated by the United States for purposes directly in furtherance of a 
military operation against Germany or her allies? If it was so operated, 
then it is embraced within the excepted class and Germany is not obligated to 
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pay the loss. It it was not so operated, it is not embraced within the 
excepted class and Germany is obligated to pay the loss. 

The United States Shipping Board (sometimes hereinafter referred to as 
“Shipping Board”’) exerted such a far-reaching influence over American 
shipping both prior to and during the period of American belligerency that 
the scope and effect of its activities and powers must be clearly understood 
in order to reach sound conclusions with respect to the cases here under con- 
sideration. 

The Shipping Board was established in pursuance of the act of the Con- 
gress of the United States of September 7, 1916 (39 Statutes at Large 728), 
entitled “‘ An act to establish a United States Shipping Board for the purpose 
of encouraging, developing, and creating a naval auxiliary and naval re- 
serve and a merchant marine to meet the requirements of the commerce of 
the United States with its territories and possessions and with foreign coun- 
tries; to regulate carriers by water engaged in the foreign and interstate 
commerce of the United States; and for other purposes.” The act as 
amended provided that the members of the board should be appointed by 
the President subject to confirmation by the Senate; that they should be 
selected with due regard for the efficient discharge of the duties imposed on 
them by the act; that two should be appointed from States touching the 
Pacific Ocean, two from States touching the Atlantic Ocean, one from States 
touching the Gulf of Mexico, one from States touching the Great Lakes, and 
one from the interior, but that not more than one should be appointed from 
the same State and not more than four from the same political party. All 
employees of the board were selected from lists supplied by the Civil Service 
Commission and in accordance with the civil-service law. The board was 
authorized to have constructed and equipped, as well as ‘‘to purchase, lease, 
or charter, vessels suitable, as far as the commercial requirements of the marine 
trade of the United States may permit, for use as naval auxiliaries or Army 
transports, or for other naval or military purposes.” 

The President was authorized to transfer “either permanently or for 
limited periods to the board such vessels belonging to the War or Navy De- 
partment as are suitable for commercial uses and not required for military or 
naval use in time of peace.”’ 

Provision was made for the American registry and enrollment of vessels 
purchased, chartered, or leased from the board and it was provided that 
“Such vessels while employed solely as merchant vessels shall be subject to all 
laws, regulations, and liabilities governing merchant vessels, whether the 
United States be interested therein as owner, in whole or in part, or hold any 
mortgage, lien, or other interest therein.” 

The board was authorized to create a corporation with a capital stock of 
not to exceed $50,000,000 “for the purchase, construction, equipment, lease, 
charter, maintenance, and operation of merchant vessels in the commerce of 
the United States.’’ In pursuance of this latter provision the United States 


JUDICIAL DECISIONS 619 


Shipping Board Emergency Fleet Corporation (sometimes hereinafter re- 
ferred to as ‘‘ Fleet Corporation’’) was organized under the laws of the Dis- 
trict of Columbia with a capital stock of $50,000,000, all fully paid and all 
held and owned by the United States save the qualifying shares of the trus- 
tees. Under the terms of the act, this corporation could not engage in the 
operation of vessels owned or controlled by it unless the board should be 
unable to contract with citizens of the United States for the purchase or 
operation thereof. 

Then followed in the act numerous provisions clothing the board with 
broad powers with respect to transportation by water of passengers or 
property in interstate and foreign commerce, provisions for investigations 
and hearings, for the fixing of maximum rates, and for penalties for failure 
to observe the terms of the statutes and the orders of the board. 

The act as amended provided that it ‘‘may be cited as ‘Shipping Act, 
1916.’”’ The board created by virtue of its terms possessed none of the 
indicia of a military tribunal. Its members, all civilians, were drawn from 
remote sections, that the board might represent the commercial and shipping 
interests of the entire nation. The act taken in its entirety indicates that 
the controlling purpose of the Congress was to promote the development of 
an American merchant marine and also ‘“‘as far as the commercial require- 
ments of the marine trade of the United States may permit” provide vessels 
susceptible of ‘use as naval auxiliaries or Army transports, or for other 
naval or military purposes.” This act was approved September 7, 1916, 
during the period of American neutrality. The World War had found 
American nationals engaged in an extensive foreign commerce but without 
an adequate merchant marine to keep it afloat. The channels of American 
foreign commerce would have been choked but for the use of belligerent bot- 
toms with the resultant risks. This situation, coupled with the possibility 
of the developments of the war forcing American participation therein, 
prompted the enactment of this statute for the creation of a merchant marine 
and setting up the machinery for the mobilization and control of all Ameri- 
can shipping. 

Following America’s entrance into the war on April 6, 1917, Congress 
through the enactment of several statutes clothed the President of the United 
States with broad powers including the taking over of title or possession by 
purchase or requisition of constructed vessels or parts thereof or charters 
therein and the operation, management, and disposition of such vessels and 
all other vessels theretofore or thereafter acquired by the United States. 
From time to time through executive orders the President, being thereunto 
duly authorized, delegated these powers with respect to shipping to the 
Shipping Board, to be exercised directly by it or, in its discretion, by it 

through the Fleet Corporation. 

Under these powers the Shipping Board and the Fleet Corporation pro- 
ceeded to requisition the use of all power-driven steel cargo vessels of Ameri- 
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can registry of 2,500 tons dead weight or over and all passenger vessels of 
American registry of 2,500 tons gross registry or over, adapted to ocean 
service. Immediately upon the execution of these requisition orders a 
“requisition charter’’ was entered into between the Shipping Board and the 
owner, fixing the compensation to be paid by the United States to the 
owner for the use of the vessel and providing for the operation of the vessel 
on what was known as the “‘time-form”’ basis, the board reserving the right 
to change the charter to a “bare-boat’”’ basis on giving five days’ notice. 
The time-form basis provided for the operation of the vessel by the owner as 
agent of the United States and fixed the terms and conditions of such opera- 
tion, stipulating among other things that the owner should pay all expenses 
of operation, including the wages and fees of the master, officers, and crew, 
and should assume all marine risks including collision liabilities, but that the 
United States should assume all war risks. The Shipping Board directed the 
owner as its agent to operate the vessel in its regular trade. The bare-boat 
basis provided that all the expenses of manning, victualling, and supplying 
the vessel and all other costs of operation should be borne by the United 
States. This latter form was used in requisitioning ships for service in the 
War Department, and also in some other instances where requisitioned ships 
were delivered by the Shipping Board to third parties to operate as agents of 
the United States. When a ship was delivered by the Shipping Board to 
the War Department no formal agreement was entered into between these 
two government agencies but the War Department recognized the agree- 
ment between the Shipping Board and the owner of the vessel and duly 
accounted to the Shipping Board under the terms and conditions of the 
requisition charter. 

When the requisitioned vessel was redelivered to the owner for operation 
by him under a time-form requisition charter, an ‘‘operating agreement”’ 
was also entered into between the Fleet Corporation, acting for the United 
States, and the owner, whereby the owner as agent of the Fleet Corporation 
undertook the operation of the vessel including the procurement of cargoes 
and the physical control of the ship. For these services the owner as agent 
received stipulated fees and commissions in addition to the compensation 
which he received as owner for the use of the vessel as provided in the req- 
uisition charter. 

When the vessel was requisitioned under a bare-boat form charter and 
delivered to a third party other than an established government agency to 
operate, a ‘‘managing agreement’’ was entered into between the Fleet 
Corporation and such third party whereby the latter as agent for the Fleet 
Corporation assumed physical control of the ship, receiving fees and com- 
missions for such services. 

It was not the practice of the Shipping Board or the Fleet Corporation to 
issue detailed and minute instructions to agents operating requisitioned 
vessels with respect to the conduct of the particular voyage or the particular 
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cargoes which such vessels should carry. These operating or managing 
agents were selected because of their experience and ability in handling com- 
mercial shipping. While the United States reserved to itself full power and 
authority to exercise complete control over vessels requisitioned by it, such 
control was in practice delegated to the operating or managing agent, who 
exercised his sound discretion in the management of ships operated by him 
as agent, with a view to preventing any unnecessary dislocation of trade or 
disturbance in the established channels of commerce. 

Thus the United States through the agencies of the Shipping Board and 
the Fleet Corporation effectively and speedily mobilized all American ship- 
ping, exercising such control over it that, as emergency required, it could be 
immediately utilized by the United States in the prosecution of its military 
operations against its enemies; but pending such emergency the requisitioned 
vessels were commercially operated, by their owners or by third parties, as 
agents of the United States, and these agents were given the greatest latitude 
and freedom of action in the management and control of vessels operated by 
them in order to prevent any unnecessary disturbance in the free movement of 
commerce. Under the requisition charter it was expressly stipulated that 
the vessel “‘ shall not have the status of a Public Ship, and shall be subject to 


all laws and regulations governing merchant vessels . . . When, however, 
the requisitioned vessel is engaged in the service of the War or Navy Department, 
the vessel shall have the status of a Public Ship, and . . . the master, 


officers, and crew shall become the immediate employees and agents of the 
United States, with all the rights and duties of such, the vessel passing 
completely into the possession and the master, officers, and crew absolutely 
under the control of the United States.’”’ At another point in the requisition 
charter it was stipulated that the master ‘‘shall be the agent of the owner 
in all matters respecting the management, handling, and navigation of the 
vessel, except when the vessel becomes a Public Ship.” 

The German Agent contends that presumptively the control by the 
Shipping Board thus exercised over vessels, whether owned by the United 
States or held by the United States under requisition, was in furtherance of 
the conduct of the military effort of the United States against Germany, and 
hence—in the absence of satisfactory proof to the contrary, the burden 
being on the United States—all such vessels must be classed as “ naval and 
military works or materials.’’ The Commission has no hesitation in rejecting 
this contention. After America entered the war, its entire commerce and 
industry were in a broad sense mobilized for war. Because of the urgent 
war requirements, steel and numerous other products became government- 
controlled commodities, their uses being rigidly restricted to war purposes. 
Yet it cannot be contended that the fact that an American steel plant was 
operated 100% on war work raised a prima facie presumption of its conversion 
into “military works.” The railroads of the United States were taken over 
and operated by the government as a war measure, but this did not presump- 
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tively convert them into “military works or materials’ within the meaning 
of that term as used in the Treaty of Versailles. Nor can the mobilization 
for war of American shipping through the agency of the Shipping Board 
create even a rebuttable presumption that the vessels so mobilized, whether 
owned or requisitioned by the United States, had a military character. 
Nothing short of their operation by the United States directly in furtherance of a 
military operation against Germany can have such an effect. So long as such 
vessels were performing the functions of merchant vessels, even though 
engaged in a service incident to the existence of a state of war, they will not 
fall within the excepted class. 

Construing the Shipping Act, the executive orders of the President, and 
the provisions of an operating agreement similar to that hereinbefore 
described, the Supreme Court of the United States held a vessel owned by 
the Fleet Corporation but operated by an American national as an agent of 
the Shipping Board was a merchant vessel and subject to libel in admiralty 
for the consequences of a collision. It is apparent that a vessel either owned 
or requisitioned by the Shipping Board or Fleet Corporation and operated 
by an agent of the United States under such an operating or managing agree- 
ment as hereinbefore described was a merchantman and in no sense impressed 
with a military character. 

When, however, the Shipping Board delivered such vessels to either the 
War Department or the Navy Department of the United States their status 
at once changed and they became public ships, their masters, officers, and 
crews at once became employees and agents of the United States with all of 
the resultant rights and duties; and it will be presumed that such delivery 
was made to the military arms of the government to enable them to be used 
(in the language of section 5 of the Shipping Act) “as naval auxiliaries or 
Army transports, or for other naval or military purposes.”’ Such assignment 
of vessels to and their operation by the War Department or the Navy De- 
partment will be treated by the Commission as prima facie but not conclusive 
evidence of their military or naval character. The facts in each case will be 
carefully examined and weighed by the Commission in order to determine 
whether or not the particular ship, at the time of her destruction, was oper- 
ated by the United States directly in furtherance of a military operation 
against Germany or her allies. If she was so operated, she will fall within 
the excepted class; otherwise she will not. 

The application of this general rule to the facts as disclosed by the records 
in the thirteen typical cases preliminarily submitted will illustrate its scope 
and its limitations. 

Case No. 127, Steamship Rockingham. 


The steamship Rockingham, owned and operated by the Garland Steam- 
ship Corporation, an American national, sailed on April 16, 1917, from 


4 The Lake Monroe (1919), 250 U. S. 246. 
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Baltimore, Maryland, via Norfolk, Virginia, which she left April 19, bound 
for Liverpool, England, with a general cargo for numerous consignees. She 
was armed for defensive purposes with two 4-inch guns, one fore and one aft, 
manned by a civilian crew of 36, and in addition had a naval gun crew of 13 
enlisted men. She was sunk by a German submarine on May 1, 1917, before 
reaching Liverpool. In the early part of the afternoon of May 1, the 
weather being hazy, two small objects were sighted by the Rockingham at a 
distance of approximately five miles, one on the starboard bow, the other on 
the port quarter, and assuming that they were German submarines the 
master steered a zig-zag course in accordance with instructions issued by 
the United States Navy Department designed to elude the operations of 
hostile submarines. The two objects were seen to submerge and thereafter 
were not sighted until after the sinking. The gun crew of the Rockingham 
had, therefore, no target to fire upon, and no effort was made at resistance. 
The attack was upon the starboard side, was made without warning, the 
torpedo entering the engine room, tearing a great hole in the ship and causing 
her to sink in 25 minutes. 

The German Agent contends that the Rockingham at the time of her 
destruction had lost her status as a private peaceful trading ship and had 
become ‘‘navaland military . . . materials’’ as that term is used in the 
treaty because: (1) she was armed, (2) her guns were manned by a naval gun 
crew, (3) she was operated in accordance with instructions given by the Navy 
Department of the United States although by a civilian master with a civilian 
crew. The contention is that, notwithstanding such arming and manning 
and operation may have been entirely legal and justified, they nevertheless 
stripped the Rockingham of her character of a peaceful merchantman and 
impressed her with a military character. 

This contention must be rejected. It is clear that the Rockingham was 
being privately operated by an American national for private profit. She 
was armed in pursuance of the policy adopted by the Government of the 
United States, of which all foreign missions in Washington were given formal 
notice on March 12, 1917, during the period of American neutrality, in the 
following language: 


In view of the announcement of the Imperial German Government on 
January 31, 1917, that all ships, those of neutrals included, met within 
certain zones of the high seas would be sunk without any precautions 
being taken for the safety of the persons on board, and without the 
exercise of visit and search, the Government of the United States has 
determined to place upon all American merchant vessels sailing through 
the barred areas an armed guard for the protection of the vessels and 
the lives of the persons on board. 


The instructions given by the Navy Department of the United States to 
the masters of these merchant vessels and to the commanders of the naval 
gun crews clearly indicate that the purpose of so arming and operating such 
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vessels was to protect against the offensive operations of German submarines 
and to elude or escape from them if possible, and not to initiate offensive 
operations against such submarines. The control in the nature of routing 
instructions which the civilian masters received from the Navy Department 
and followed was designed to avoid and to escape from the submarines, not 
to seek them out and destroy them. 

The arming for defensive purposes of a merchantman and the manning of 
such armament by a naval gun crew, coupled with the routing of such ship 
by the Navy Department of the United States for the purpose of avoiding 
the danger of submarines and the following by the civilian master of the ship 
of instructions given by the Navy Department for the defense of the ship 
when in danger of attack by submarines, certainly do not change the juridical 
status of the ship or convert it from a merchant-ship to a war-ship or make of 
it naval material. 

The Commission holds that the Rockingham at the time of her destruction 
was being operated as a merchant vessel and that she does not fall within the 
excepted class. 

Case No. 551, Steamship Motano—Oil Tanker. 

The steamship Motano, owned and operated by the Standard Oil Company 
of New Jersey, an American national, sailed from New York on July 6, 1917, 
with a cargo of fuel oil for account of the British Ship Control for use of the 
British Admiralty. She left Plymouth with other vessels convoyed by three 
British destroyers for Portsmouth, England, as her final discharge port. 
She was armed for defensive purposes with two 3-inch guns, one fore and one 
aft, and had a civilian master and crew of 33 men and a gun crew of 13 en- 
listed men of the United States Navy. She was sunk on July 31, 1917, on 
her voyage between Plymouth and Portsmouth by a torpedo fired by a 
German submarine. ‘The air was hazy, the sea choppy, the submarine had 
not been sighted, and no resistance was made by the naval gun crew. The 
Motano was insured with the British Government for $616,000, which sum 
has been paid to the claimant, and this claim is made for the difference be- 
tween that amount and the true value of the vessel, which difference is 
placed at the sum of $594,000, plus interest and expenses. 

The German Agent contends that the Motano at the time of her destruction 
constituted “‘naval . . . works or materials’? because (1) she carried 
armament susceptible of use for hostile purposes and was manned by a naval 
gun crew, (2) she was convoyed by regular fighting forces of a belligerent 
Power, and (3) she was controlled by the belligerent British Government 
and used for warlike purposes. The Commission rejects this contention 
because it is apparent that the Motano was privately owned and privately 
operated for private profit, was not employed or designed to be employed 
directly in furtherance of a military operation of the United States or its 
associated Powers against Germany or her allies, and was not impressed with 
a military character. 
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We have heretofore examined the test of armament manned by a naval 
gun crew on a privately operated commercial ship and held that it did not 
have the effect of converting such ship into naval material. 

The German Agent with great earnestness and ability insists that a ship 
associating itself with a belligerent convoy assumes the character of its 
associates and that when it becomes a part of the convoy flotilla, which is a 
military unit and subject to naval instructions and naval control, it partici- 
pates in hostilities and must be classed as naval material. We have no 
quarrel with the contention that a vessel, whether neutral or belligerent, 
forming part of a convoy under belligerent escort may, through the methods 
prescribed by international law, be lawfully condemned and destroyed as a 
belligerent. But that is not the question before this Commission. If we 
assume that the Motano—a belligerent merchantman—was lawfully de- 
stroyed, this does not affect the result. The fact that the Motano, because 
of its helpless and non-military character, sought the protection of a convoy 
and voluntarily subjected itself to naval instructions as to routing and 
operation, for the purpose of avoiding the German submarines rather than 
seeking them out to engage them in combat, certainly can not, by some 
mysterious and alchemic process, have the effect of transforming the ship 
from a merchantman into naval material. The control exercised by the 
British Government over the Motano was not such as to affect its status. 
Such control was limited to directions looking to the protection of the vessel 
and the furtherance of its commercial activities, and not directly in further- 
ance of any military operation against Germany or her allies. 

The Commission therefore concludes that the Motano at the time of her 
destruction maintained her character as a peaceful commercial vessel and 
that she does not fall within the excepted class. 

Case No. 29, Steamship Pinar del Rio. 

The steamship Pinar del Rio, owned by the American and Cuban Steam- 
ship Line, Incorporated, an American national, was requisitioned by the 
United States through the Shipping Board, and a time-form requisition 
charter was entered into February 4, 1918. By the terms of this charter the 
owner became the agent of the Shipping Board and as such continued to 
operate the ship. She was unarmed and manned by a civilian crew. While 
en route from Cuba to Boston with a cargo of sugar she was sunk, on June 8, 
1918, through gunfire by a German submarine. 

It is apparent that at the time of her destruction she was being operated as 
a merchant vessel and in no sense impressed with a military character. She 
does not, therefore, fall within the excepted class. 


Case No. 550, Steamship Rochester—Oil Tanker. 


The steamship Rochester, owned and operated by the Rochester Navi- 
gation Corporation, an American national, after having discharged a general 
cargo at Manchester, England, sailed from.that port in ballast October 
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26, 1917. She was armed for defensive purposes with two 3-inch guns, 
mounted one fore and one aft, and had a civilian crew of 36 men and a 
naval gun crew of 13 men. After leaving Manchester she with nine other 
merchantmen was convoyed for several days by five destroyers and one 
armed cruiser, and, after the convoying ships returned to their base, the 
Rochester was sunk on November 2, 1917, by a torpedo and shells fired 
from a German submarine. 

It is apparent that the Rochester at the time of her destruction was being 
operated as a merchant vessel and was not in any sense impressed with a 
military character. The Commission, therefore, finds that the Rochester 
does not fall within the excepted class. 

Case No. 555, Steamship Moreni—Oil Tanker. 

The steamship Moreni, owned and operated by the Standard Oil Com- 
pany of New Jersey, an American national, sailed from Baton Rouge, 
Louisiana, May 19, 1917, with a cargo of gasoline consigned to the Italian- 
American Oil Company at Savona, Italy, to call at Gibraltar for orders. 
She was armed for defensive purposes with two 4-inch guns, one fore and one 
aft, and manned with a civilian crew of 35 and a naval gun crew of 12. 
After calling at Gibraltar for orders she sailed from that port June 10, 1917, 
and on the morning of June 12 was fired upon and finally sunk by a German 
submarine after a running fight in which the Moreni endeavored to escape 
and in which 200 to 250 shots were fired by the submarine and about 150 
shots by the Moreni. 

It is apparent that the Moreni was at the time of her destruction being 
privately operated for private profit as a merchant vessel, and for the 
reasons heretofore given the Commission holds that she does not fall within 
the excepted class. 

Case No. 549, Steamship Alamance. 


The steamship Alamance, owned by the Garland Steamship Corporation, 
an American national, was requisitioned by the Shipping Board October 20, 
1917, and at once redelivered to the Garland Steamship Corporation under 
a time-form requisition charter, executed December 28, 1917, by the terms of 
which the owner operated the vessel as agent of the Shipping Board. She 
was manned with a civilian crew of 38 men, armed for defensive purposes 
with two 4-inch guns, one fore and one aft, which were manned by a naval 
gun crew of 19 men. On February 5, 1918, while en route from Hampton 
Roads, Virginia, to Liverpool, England, with a cargo consisting principally 
of tobacco, cotton, zinc, and lumber, and while in a convoy of 15 ships 
escorted by naval vessels, she was torpedoed and sunk by a German sub- 


marine. 
For the reasons heretofore given the Commission holds that at the time of 


her destruction the Alamance was a merchant vessel and that she does not 
fall within the excepted class, 
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Case No. 553, Steamship Tyler. 

The steamship Tyler, owned by the Old Dominion Steamship Company, 
of New York, an American national, was requisitioned by the Shipping 
3oard November 29, 1917, and a time-form requisition charter executed on 
January 4, 1918. On March 2, 1918, the Shipping Board entered into an 
operating agreement with Chase Leaveth and Company by the terms of 
which they operated the Tyler as agent of the Shipping Board, and she was 
being so operated at the time of her destruction. She was manned by a 
civilian crew, armed for defensive purposes with two 3-inch guns, one fore 
and one aft, which were manned by a naval gun crew of 19 men. On April 
30, 1918, the Tyler left Genoa, Italy, in convoy, bound for New York in 
ballast. On May 2, 1918, she was sunk by torpedoes fired by a German 
submarine. 

For the reasons hereinabove given the Commission holds that at the time 
of her destruction the Tyler was a merchantman in no sense impressed with 
a military character, and hence is not within the excepted class. 


Case No. 554, Steamship Santa Maria—Oil Tanker. 

The steamship Santa Maria, owned by the Sun Company, an American 
national, was requisitioned by the Shipping Board October 12, 1917, de- 
livered on January 14, 1918, and on the same day redelivered to the owner, 
which operated her as agent of the Shipping Board under a requisition agree- 
ment constituting a part of the requisition charter. She sailed from Chester, 
Pennsylvania, the latter part of January, 1918, via Norfolk, Virginia, bound 
for Great Britain in convoy with a cargo of fuel oil. She was manned by a 
civilian crew of 39 men, armed with two 4-inch guns, one fore and one aft, 
and had a naval gun crew of 22 men. On February 25, while under convoy 
of British trawlers, she was sunk by a torpedo fired by a German submarine. 

The Commission holds that at the time of her destruction the Santa 
Maria was a merchant vessel and that she does not fall within the excepted 
class. 

Case No. 552, Steamship Merak. 

By virtue of a proclamation of the President of the United States of 
March 20, 1918, 87 vessels of Holland registry and belonging to her na- 
tionals, lying in American ports, were, in accordance with international 
law and practice, requisitioned by the United States, the President in his 
proclamation directing that the Shipping Board “ make to the owners thereof 
full compensation, in accordance with the principles of international law.”’ 
Of these vessels 46, including the steamships Merak and Tezel, were delivered 
to the Shipping Board. 

The Merak was operated as a merchantman by Wessel Du Val and 
Company, American nationals, as agents of the Shipping Board. She 
sailed under the American flag, was unarmed, and was manned by a civilian 
crew. While en route from Norfolk, Virginia, to Chile with a cargo of 4,000 
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tons of coal she was, on August 6, 1918, captured by a German submarine 
and sunk by bombs. 
Case No. 556, Steamship Tezel. 

As appears from the statement made in connection with the Merak case 
supra, the steamship Texel was one of the Dutch ships requisitioned by the 
United States and assigned to the Shipping Board, after which she was 
operated by the New York and Porto Rico Steamship Company as agent 
for the Shipping Board. She was unarmed and manned by a civilian crew. 
She sailed under the American flag from Ponce, Porto Rico, on May 27, 1918, 
for New York with a cargo of sugar. On June 2 she was attacked by a 
German submarine, overhauled, and sunk by bombs. 

It is apparent that the steamships Merak and Tezel were at the time of 
their destruction being operated as merchant vessels and in no sense im- 
pressed with a military character. For the reasons heretofore given the 
Commission holds that neither the steamship Merak nor the steamship Tezel 
falls within the excepted class and that neither can in any sense be held to 
have constituted ‘‘naval and military works or materials”’ as that phrase is 
used in the treaty. 

But nothwithstanding this holding the German Agent contends that these 
claims do not fall within the terms of the Treaty of Berlin because these 
Dutch ships were not vessels “‘ belonging to”’ the United States or its nationals 
as that term is used in the paragraph 9 here under consideration. That 
these ships were lawfully requisitioned, reduced to possession, and operated 
by the United States is conceded by Germany. It results that at the time of 
their destruction the right of the United States to possess and use them 
against all the world was absolute and superior to any possible contingent 
rights or interests of those Dutch nationals who owned them at the time they 
were requisitioned. That the United States had at least a special or qualified 
property in these ships there can be no doubt. They were lawfully in its 
possession, sailing under its flag, used as it saw fit without regard to the 
wishes of the former owners and during an emergency the duration of which 
the United States alone could determine. There never was a time when the 
Dutch nationals who owned the ships at the time they were requisitioned 
could, as a matter of right, demand their return or impose any limitation 
whatsoever upon their operation or control. As the United States had the 
absolute right against the whole world to possess these ships and use them 
as it saw fit, conditioned only upon the duty to make adequate compensation 
for their use and to return them, at a time to be determined by it or in the 
alternative to make adequate compensation, to the Dutch nationals who 
owned them at the time they were requisitioned, certain it is that this 
amounted to a special or qualified property in the ships tantamount to 
absolute ownership thereof for the time being. The possession of the United 
States was analogous to that of a grantee having an estate defeasible upon 
the happening of some event completely within his control. 
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Where under the terms of a trip or time charter the holder of the legal 
title delivers to the charterer the whole possession and control of the ship, 
the charterer becomes the ‘‘owner”’ thereof during the term of the charter 
and is designated as such.’ The British Merchant Shipping (Salvage) Act, 
1916, provides that: ‘‘Where salvage services are rendered by any ship 


belonging to His Majesty . . . the Admiralty shall . . . beentitled 
toclaim salvage . . . and shall have the same rights and remedies as if 
the ship . . . did not belong to His Majesty.” The English courts 


have held that a ship requisitioned and operated by the government under 
requisition charter ‘‘ belonged to”” His Majesty within the terms of this act 
and hence was entitled to salvage.6 These decisions while helpful are not 
controlling in construing the phrase ‘‘ Damage in respect of all property 
wherever situated belonging to”’ the United States or its nationals. ‘‘ Belong- 
ing to”’ as here used is not a term of art or a technical legal term. It must 
be construed in the popular sense in which the word is ordinarily used, as 
synonymous with appertaining to, connected with, having special relation 
to. That it was used in this sense is evidenced by reference to this clause 
of the French text of the Treaty of Versailles, which reads: “‘ Dommages 
relatifs 4 toutes propriétés, en quelque lieu qu’elles soient situées, appart- 
enant 4.”’ The use of the word “‘appartenant”’ is significant. The expres- 
sion “ belonging to”’ does not necessarily convey the idea that the indefeasible 
legal title to the property “in respect of’’ which the damage occurred must 
have vested in the United States or its nationals. It is sufficient that the 
United States or its nationals had such control over and interest, general or 
special, in such property as that injury or damage to it directly resulted in 
loss to them. Had the draftsmen of the treaty intended to restrict Ger- 
many’s obligations to pay for damages to property in which the unconditional 
legal title was vested in the Allied or Associated States or their nationals, 
they would have used apt and well-recognized terms to express such limita- 
tion. On the contrary, it is evident from reading the reparation provisions 
as a whole that their purpose and intention was to require Germany to pay 
all losses sustained by the Allied or Associated states or their nationals 
resulting from ‘‘ Damage in respect of all property wherever situated”’ of a 
non-military character. 

While not controlling, it is interesting to note that the Reparation Com- 
mission has placed a similar construction on the language in question, and 
gone a step further than here indicated in holding that ‘‘ Time chartered 
neutral vessels in respect of which compensation was paid by the claiming 

®> Sandeman v. Scurr, (1866) L. R. 2 Q. B. 86; Marcardier v. Chesapeake Insurance Co., 
(1814) 8 Cranch 39, 49; Reed v. United States, (1871) 11 Wallace 591, 600; Leary v. United 
States, (1872) 14 Wallace 607, 610; Kent’s Commentaries, 14th edition, Vol. III, page *138; 
Scrutton, Charterparties and Bills of Lading, 11th (1923) edition, Article 2, pages 4-9. 

* Admiralty Commissioners v. Page and Others, (1918) 2 K. B. 447, affirmed in (1919) 1 K. 
B. 299. See also The Sarpen, Court of Appeal, (1916) Probate Division, 306, 313; Master 
of Trinity-House v. Clark, (1815) 4 M. & S. 288. 
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Power might also be included [in computing the amount of Germany’s 
reparation payments under paragraph 9 of Annex I], though not sailing under 
the flag of the Power in question.”’ 

It follows that the claims for losses resulting from the destruction of the 
steamships Merak and Tezel fall within the terms of the Treaty of Berlin and 
that Germany is obligated to compensate for their loss. 


Case No. 546, Steamship John G. McCullough. 


The steamship John G. McCullough, owned by the United States Steam- 
ship Company, an American national, was requisitioned by the United 
States through the Shipping Board November 6, 1917, under a bare-boat 
requisition charter. On the same day she was delivered she was turned over 
to the War Department of the United States and operated with a British 
civilian crew 32 in number, employed and paid by and in all things subject to 
the orders of the United States War Department. Under the requisition 
charter she thereupon became a public ship. 

She was armed with one French 90 mm. gun, which was manned by a 
British naval crew of two gunners. While en route, May 18, 1918, from 
London, England, in naval convoy to Rochefort, France, with a general 
cargo for the Army of the United States, she was destroyed, either by a torpedo 
from a German submarine, as claimed by the American Agent, or by a mine, 
The German Agent 


which may or may not have been of German origin. 
The German 


denies that she was torpedoed by a German submarine. 
Admiralty is without information with respect to her destruction. There is, 
however, evidence supporting the allegation that she was torpedoed; but in 
view of the disposition which the Commission will make of this case the 
cause of her destruction is not material. 

At the time the McCullough was destroyed she was a public ship in the 
possession of and operated by the United States through its War Depart- 
ment, one of the military arms of the Government whose every effort was 
concentrated on mobilizing and hurling men and munitions against Germany. 
She had been requisitioned in European waters. America’s associates in 
the war had assisted in manning and equipping her. France had supplied 
armament and Great Britain had supplied a naval gun crew. She was 
transporting from England to France supplies for the active fighting forces 
of the Army of the United States. She possessed every indicia of a military 
character save that she was not licensed to engage in offensive warfare 
against enemy ships. Offensive operation on the seas was not her function. 
The fact that the legal title to her had not vested in the United States is 
wholly immaterial. She was in the possession of the United States. It 


had the right against all the world to hold, use, and operate her and was in 
fact operating her through its War Department by a master and crew 
employed by and subject in every respect to the orders of the War Depart- 
ment. She was actively performing a service for the Army on the fighting 
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front. She possessed none of the indicia of a merchant vessel. The very 
requisition charter under which she was operating took pains to declare her a 
“public ship”’ and not a merchant vessel subject to the laws, regulations, 
and liabilities as such as was the Lake Monroe.?’ She was at the time of her 
destruction being utilized for “other . . . military purposes’’ within 
the meaning of that phrase as used in section 5 of the Shipping Act. She 
was impressed with a military character. 

The taxicabs privately owned and operated for profit in Paris during 
September, 1914, were in no sense military materials; but when these same 
taxicabs were requisitioned by the Military Governor of Paris and used to 
transport French reserves to meet and repel the oncoming German army, 
they became military materials, and so remained until redelivered to their 
owners. The automobile belonging to the United States assigned to its 
President and constitutional commander-in-chief of its Army for use in 
Washington is in no sense military materials. But had that same automobile 
been transported to the battle front in France or Belgium and used by the 
same President, it would have become a part of the military equipment of 
the Army and as such impressed with a military character. The steel rails 
used in the yards of a steel plant in Pittsburgh for shifting war materials 
from one part of the plant to another are not impressed with a military 
character, for they are privately operated for private profit. But if these 
same rails had been taken up and shipped to the American Army in France 
and laid by it as a part of its transportation system, used and operated by it 
for transporting munitions and supplies to the fighting front, they would 
then have become military materials. 

So here the McCullough, by the terms of her requisition charter stamped a 
“nublic ship,” actively engaged in transporting army supplies to the battle 
front, operated by the War Department of the United States through a crew 
employed and paid by it and subject in all things to its orders, was at the 
time of her destruction “military materials’’ and not property for which 
Germany is obligated to pay under the provisions of the Treaty of Berlin. 


Case No. 547, Steamship Joseph Cudahy—Oil Tanker. 


The steamship Joseph Cudahy, an oil tanker, owned by the American 
Italian Commercial Corporation, of New York, an American national, was 
requisitioned by the United States through the Shipping Board on October 
3, 1917, and on the same day delivered to the War Department and operated 
by the United States Army Transport Service under a bare-boat charter by a 
civilian crew employed and paid by and in all things subject to the orders 
of the army authorities. She was armed with two 3-inch guns. Her arma- 
ment was manned by a United States naval crew of 21 men. She had 
carried a cargo of gasoline and naphtha for the United States Army from 
Bayonne, New Jersey, calling first at La Pollice, France, and then to Le 


7 The Lake Monroe, (1919) 250 U.S. 246. 


|_| 

l- 

it 

h 

{) 

n 

a 

n 

il 

it 

n 

n 

e 

ie 

d 

y 

i. 

n 

y 

g 


632 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Verdon and discharged her cargo at Furt, Gironde River. She sailed from 
Le Verdon in ballast on her return trip to New York on August 14, 1918, in 
convoy with 28 other vessels. The convoy broke up during the night of 
August 15. She was torpedoed by a German submarine and sunk on the 
morning of August 17. 

The fact that she was in ballast at the time of her destruction is immaterial. 
Being a tank ship operated by and for the exclusive use of the Army Trans- 
port Service of the United States, her return in ballast for additiona! supplies 
of gasoline and naphtha for the United States Army on the fighting front 
was an inseparable part of her military operations. 

For the reasons set out in connection with the destruction of the John G. 
McCullough the Commission holds that the Joseph Cudahy at the time of her 
destruction was impressed with the character of “military materials”? and 
that the loss suffered by the United States resulting from her destruction is 
not one for which Germany is obligated to pay under the terms of the Treaty 
of Berlin. 

Case No. 548, Steamship A. A. Raven. 

The steamship A. A. Raven, owned by the American Transportation 
Company, Inc., an American national, was requisitioned by the United 
States through the Shipping Board, and a bare-boat requisition charter was 
executed on February 19, 1918. She was delivered to and operated by the 
War Department with a civilian crew employed and paid by and in all 
respects subject to the orders of the War Department. She was armed with 
two 3-inch guns but had no armed guard at the time of her loss. While en 
route in convoy on March 14, 1918, from Barry, England, to Brest and 
thence to Bordeaux, France, she was sunk. The German Admiralty has no 
record of her having been torpedoed by a German submarine as claimed by 
the American Agent. As pointed out by the German Agent, she may 
possibly have struck a mine adrift from fields planted by the Netherlands 
Government along the Dutch coast not far from the point where the A. A. 
Raven was sunk. The evidence that she was torpedoed, while far from 
satisfactory, is sufficient to support the allegation. However, in view of the 
disposition which the Commission will make of this case the cause of her 
destruction is immaterial. 

At the time of her destruction she had a cargo of food, clothing, surgical 
instruments, hospital supplies, piping, and rails and 400 tons of explosives, 
all belonging to the United States and all designed for the use of the American 
Army in France. 

For the reasons set forth in connection with the case involving the loss of 
the John G. McCullough the Commission holds that the steamship A. A. 
Raven was at the time of her destruction impressed with a military character 
and that the resultant loss to the United States is not one for which Germany 
is obligated to pay under the terms of the Treaty of Berlin. 

From the foregoing the Commission deduces the following general rules 
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with respect to the tests to be applied in determining when hull losses fall 
within the excepted class of ‘‘naval and military works or materials”’ as that 
phrase is found in paragraph 9 of Annex I to Section I of Part VIII of the 
Treaty of Versailles as carried by reference into the Treaty of Berlin: 

[. In order to bring a ship within the excepted class she must have been 
operated by the United States at the time of her destruction for purposes 
directly in furtherance of a military operation against Germany or her allies. 

II. It is immaterial whether the ship was or was not owned by the United 
States; her possession, either actual or constructive, and her use by the 
United States in direct furtherance of a military operation against its then 
enemies constitute the controlling test. 

III. So long as a ship is privately operated for private profit she cannot 
be impressed with a military character, for only the government can lawfully 
engage in direct warlike activities. 

[V. The fact that a ship was either owned or requisitioned by the Shipping 
Board or the Fleet Corporation and operated by one of them, either directly 
or through an agent, does not create even a rebuttable presumption that she 
was impressed with a military character. 

V. When, however, a ship, either owned by or requisitioned by the 
United States during the period of belligerency, passed into the possession 
and under the operation of either the War Department or the Navy Depart- 
ment of the United States, thereby becoming a public ship, her master, 
officers, and crew all being employed and paid by and subject to the orders 
of the United States, it is to be presumed that such possession, control, and 
operation by a military arm of a government focusing all of its powers and 
energies on actively waging war, were directly in furtherance of a military 
operation. Such control and operation of a ship will be treated by the 
Commission as prima facie, but not conclusive, evidence of her military 
character. 

VI. Neither (a) the arming for defensive purposes of a merchantman, nor 
(b) the manning of such armament by a naval gun crew, nor (c) her routing 
by the Navy Department of the United States for the purpose of avoiding 
the enemy, nor (d) the following by the civilian master of such merchantman 
of instructions given by the Navy Department for the defense of the ship 
when attacked by or when in danger of attack by the enemy, nor (e) her 
seeking the protection of a convoy and submitting herself to naval instruc- 
tions as to route and operation for the purpose of avoiding the enemy, nor all 
of these combined, will suffice to impress such merchantman with a military 
character. 

VII. The facts in each case will be carefully examined and weighed and 
the Commission will determine whether or not the particular ship at the 
time of her destruction was operated by the United States directly in further- 
ance of a military operation against Germany or her allies. If she was so 
operated she will fall within the excepted class, otherwise she will not. 
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The preliminary submissions of the thirteen cases specifically dealt with 
in this opinion will not be held a waiver of the right of either the American 
Agent or the German Agent to file in any of them additional proofs bearing 
on the points decided. Such additional proofs if filed will be considered 
by the Commission on the final submission, when the principles and rules 
herein announced will be applied and final decisions rendered. In the 
absence of further evidence, the interlocutory decisions herein rendered in 
each of these thirteen cases will become final. 

Done at Washington March 25, 1924. 

EpwIn B. PARKER, 
Umpztre. 
Concurring in the conclusions: 
W. KIESSELBACH, 


German Commissioner. 


I concur in the conclusions generally, but not in the conclusion that on the 
facts stated with reference to the Joseph Cudahy she was impressed with the 
character of “military and naval works or materials”’ within the meaning of 
that phrase as used in the provisions of the Treaty of Versailles under con- 
sideration. 

One of the conclusions concurred in is that the control and operation of a 
vessel by the War Department of the United States for army service, as was 
the case with the Joseph Cudahy, constitutes prima facie but not conclusive 
evidence of her military character. 

Another conclusion concurred in is that in order to bring a vessel within 
the excepted class she must have been operated by the United States at the 
time of her destruction ‘‘for purposes directly in furtherance of a military 
operation against Germany or her allies.” 

On the facts stated, the Joseph Cudahy was returning home from France to 
the United States in ballast at the time of her destruction, so that she was 
not being operated at that time ‘‘for purposes directly in furtherance of a 
military operation against Germany or her allies.’”’ Accordingly the 
presumption arising from her control and operation by the War Department 
is completely rebutted by her actual use and situation at the time of her 
destruction. 

CHANDLER P. ANDERSON, 
American Commissioner. 


BOOK REVIEWS * 


Ways to Peace. Twenty plans selected from the most representative of 
those submitted to the American Peace Award for the best practicable 
plan by which the United States may cooperate with other nations to 
achieve and preserve the peace of the world, with an Introduction by 
Esther Everett Lape, member in charge of the Policy Committee, and a 
Preface by Edward W. Bok, founder of the award. New York: Charles 
Scribner’s Sons, 1924. pp. xviii, 465. $3.00. 

This book contains a preface by Mr. Bok, an introduction by Miss Lape, 
the winning plan by Dr. Levermore, and nineteen other meritorious plans, 
essays, or suggestions by competitors for the prize, including such well- 
known men as ex-President Eliot, Dr. David Starr Jordan and Bishop 
Brent. To describe the interesting proposals of all these writers is impossible, 
but attention is called to some of them as examples. 

The plan of Professor Manley O. Hudson, one of the competitors, holds a 
close second place to that of Dr. Levermore, which in some respects it re- 
sembles. Both plans, however, make extensive reservations in order to 
avoid the assumption of obligations and propose in effect for the United 
States an associate membership in the League, though Professor Hudson 
uses the term ‘conditional membership.”” This is a relationship that we fear 
is impracticable and acceptance by this country or by other countries un- 
likely, although at first sight it looks reasonable as a compromise and would 
appear to overcome some of the American objections. 

Like most writers who hold to the League of Nations as the basis for 
future organization, neither Dr. Levermore nor Professor Hudson pays 
much attention to the work of The Hague Conferences nor gives us hope 
of their revival. This we believe to be a mistake, the correction of which must 
ultimately be made, for The Hague still stands for the historic development 
of the family of nations under international law. 

Professor Borchard, with his eye on history, proposes to eliminate the 
political and coercive features of the League, for which neither Europe nor 
the United States appears to be fully ready. He would also change the 
name “covenant” to “‘constitution.”” This amendment may be too ad- 

vanced for American opinion, but some change of title would doubtless be 
welcomed. He values the administrative functions of the League and be- 
lieves that the United States can coéperate with it through technical com- 
mittees in dealing with such subjects of common interest as the traffic in 


*The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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opium, women and children, transit and customs regulations. He aims 
directly at imperialism, at the irresponsible commercial rivalry of the 
industrial nations that seek raw materials and markets, as one of the chief 
evils of the present international system, and though he would leave some 
of the machinery of the League as it is, he proposes to form an economic, 
instead of a political, association of the nations to adjust by conference at 
The Hague and by international commissions conflicting trade interests 
that lead to war. He also favors the codification of international law at 
The Hague. 

Mr. Christian A. Herter, keeping in view American precedents, would 
have America join the Permanent Court of International Justice if dissoci- 
ated from the League and, though he would leave the League to Europe, he 
would base the peace organization of the nations on a universal treaty 
drawn up after the pattern of the Treaties for the Advancement of Peace, 
by an arrangement to be established in a conference called by the United 
States, the Senate of which has ratified twenty-nine of these treaties without 
reservations. Mr. Samuel Peter Wilson, impatient of the failures of the 
League to settle some of the recent international troubles and of the delays of 
courts, institutions that aim at ‘‘a brilliant goal but not a practical means,” 
advocates war prevention by organizing scientists and technicians to stand 
ready to go on strike if called upon to prepare for aggressive warfare, but 
also to investigate causes of war, and to divert men as well as industries from 
warlike occupations to peaceful pursuits. This is a solution of the peace 
problem that keeps pace with the advancement of science and technology 
which are now controlling the world. 

General John McAuley Palmer, writing with compelling logic, proposes 
universal preparedness on the Swiss model in order that all nations, weak 
ones like China or even like England and the United States as they were 
supposed to be in 1914, will be so strong that no military nation like Ger- 
many, as she was in 1914, will be tempted to impose on them, or seek more 
than justice through force. His idea is important as a military policy for 
the United States; it applies also no doubt to China and possibly to England, 
but it would seem to offer a negative and at best only a partial solution of 
the problem. The plan of General Palmer is based largely upon the psy- 
chology of fear, which may or may not be always dependable. He takes 
perhaps too little account of the mistakes in judgment made by political 
leaders, who bring on war, and he should counterbalance it by constructive 
measures, but he also has a place in his scheme for conferences of the nations 


to secure good understanding. 

Theodore Stanfield, turning to the American constitutional conception of a 
government of laws rather than of men, proposes an international criminal 
court for war-makers, who, he says, are usually the supreme political leaders, 
but this kind of system, although applicable to the United States, would seem 
to imply an international state with an international citizenship amenable 
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to its laws, together with a family of nations previously educated to respect 
those laws; and the world is probably not ready for it, although there is a 
stern demand in Europe and elsewhere for the punishment of brutal offenders 
against the laws of war, and particularly for the makers of war. 

The preface by Mr. Bok is an optimistic but by no means extravagant 
expression of his hopes; and to him we owe our thanks for a courageous 
venture into publicity which has awakened a deeper interest than ever 
before in the popular study of world peace. To Miss Lape, the editor of 
this interesting collection of papers, we should be grateful for their prepara- 
tion in attractive book form. Miss Lape in her introduction assesses the 
value of some of the suggestions contained in more than twenty-two thou- 
sand plans submitted, but she deals with them rather summarily and criti- 
cally. We could wish for more details and hope that other plans, if like 
these that she has presented in full, will be brought to light in the future. 


James L. TrRYON. 


The Régime of the International Rivers: Danube and Rhine. By J. P. Cham- 
berlain. (Columbia University. Studies in Political Science, Vol. CV, 
No. 1, Whole no. 237.) New York: Longmans, Green & Co., London: 
P.S. King & Son, Ltd., 1923. pp. 317. 


In this volume we have a clearly written and comprehensive account of a 
subject which under many forms and in many places has come to assume 
an increasing international interest. The facilitation of traffic along streams 
traversing in their course territories of various governments has become one 
of the most vital public questions of the day, and although quite familiar to 
American thought, the principles and processes involved are naturally more 
complex and of greater practical importance in Europe than here by reason 
of the greater diversity of interests involved. 

The author of the present study has wisely selected the Rhine and Danube 
as typical rivers well illustrating every possible phase of the subject. Rising 
as they do in a centrally located district, and flowing, the one to the north 
and west, the other toward the southeast, they form, taken together, a water- 
way of incomparable value for Europe’s commercial fortunes, crossing the 
territories stretching from the North Sea to the Black Sea and beyond. 
The material for the present study was collected, the author tells us, chiefly 
as official work in connection with the peace settlement after the great war. 
“The main thread of the story of international rivers is,’”’ the author well 
says, ‘‘the recognition of the importance to the riparian community of free 
navigation and the reconciliation of this common interest with the control by 
each riparian state of its own territory, even its fluvial territory . . . 
freedom of navigation and commerce on international waterways has be- 
come merged in the wider question of freedom of transit on land as well as 
waterways. Perhaps even airways may be included. Thus it returns to 
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where Grotius placed it with no distinction between any commercial routes, 
only laying down the principle that merchants should be free to come and go 
in carrying on that trade between peoples on which is based the hope for 
permanent peace.” 

The author’s accounts of the two great rivers in their international aspects 
are prefaced by sketches of geographical conditions, following which we have 
historical accounts of river regulation from early periods. Following these 
we have more or less detailed accounts of the various diplomatic and govern- 
mental devices designed to exploit or control river traffic. The author's 
study includes the terms of the Peace Treaty, but stops there, and does not, 
therefore, comprise the important international conference on communica- 
tions and transit held at Barcelona in March, 1921, in pursuance of Article 23 
of the Covenant which provides, ‘‘Subject to and in accordance with the 
provisions of international conventions existing or hereafter agreed upon the 
e) will make provision to secure and main- 


members of the League 
In this connection 


tain freedom of communications and transit. 
the special necessities of the regions devastated during the War 1914-1918 
shall be borne in mind.” 

An eminently practical movement has thus been formally initiated to carry 
out the positions and resolutions intended by the Congress of Vienna, a cen- 
tury ago, to mark a lasting commercial reform; it will assuredly mark a fresh 
point of departure in fluvial navigation. 

Our author has given in Appendix I a brief 
concerning rivers, and in Appendix II we have portions of the Public Act of 
November 1, 1865, touching the extension of neutrality to the establish- 
ments created by the European Danube Commission, together with the 
regulation fixing the order of the European Commission’s procedure. It 
would appear to the reviewer that copies in extenso of some leading treaties 
might have been annexed, inasmuch as the student is apt to gain more exact 
knowledge from such texts rather than from any summary, howeverexcellent. 

Dr. Chamberlain gives a brief bibliography of the subject, which is useful 
so far as it goes, but which does not in truth go as far as it might, and dis- 
A similar carelessness is occasion- 


analysis of leading treaties 


closes not a little careless proof-reading. 
ally found in the author’s text, as for example, on page 193, note, a reference 
to Lawrence’s edition of Wheaton directs us to ‘‘ Wheaton Lawrence’s Inter- 
national Law,” which manifestly leaves something to be desired. The 
bibliography might advantageously have been strengthened by some addi- 
tions, as, for example, we have “ Bonfils, Droit International Public (4th ed., 
Paris, 1905).” This is a quite inadequate reference to that useful work, 
which, as revised and recast by Fauchille, reached its eighth edition in 1922. 
The following works are not included, although in each instance mention 
might have been advantageously made: André de Saint Clair, Le Danube 
(1899); Pierre Orban, Etude de Droit Fluvial International (1896); K. Schul- 
thess, Das Internationale Wasserrecht (Zurich, 1916); Paul Morgan Ogilvie, 
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International Waterways (New York, 1920). The question of international 
rivers has naturally produced many valuable articles in the periodical press, 
noteworthy among such being an article by Louis Avennier in the Bib- 
liothéque Universelle et Revue Suisse for March and April, 1922: “Le droit 
fluvial international et le régime du Danube’”’; and one by George Saunders, 
“The Free Navigation of the Rhine,” in The Nineteenth Century for June, 
1919. Professor Schmidt, of St. Gall, Switzerland, has published a short but 
instructive lecture (1921) on ‘‘Der Freie Rhein und der Wiederaufbau 
Europas.”’ 

The brilliant labors of the conference held at Barcelona in 1921 under the 
auspices of the League of Nations are preserved in a well printed if somewhat 
formidable volume (Geneva, 1921): Comptes Rendus et Tezxtes relatifs a la 
Convention sur la Régime des Voies Navigables d’Intérét international et a la 
Déclaration portant Reconnaissance du Droit au Pavillon d’Etats Dépourvus 
de Littoral Maritime.”’ 

In closing his review of conditions specially applicable to the Danube 
under the peace treaties, Dr. Chamberlain well observes that, ‘‘ From the 
point of view of the development of the international law of rivers and of 
international organization, local and European, the Danube will hold the 
first place among rivers in the interest of students of law and politics.” 

About the Rhine, nevertheless, there gathers, in addition to its immense 
commercial interest, elements of sentiment and romance not to be denied. 
At the present time, too, navigation upon this stream has come to be increas- 
ingly subject to Swiss demands which are striving for a navigation alike 
free from physical as well as legal and international obstructions from the 
Lake of Constance to the sea. Ina work such as that under review, a more 
extended account of Swiss efforts than is given by the author at page 277 
et seg., would, therefore, seem desirable. The Swiss National Government 
has published accounts of the various regulations touching navigation on 
Lake Constance and those portions of the Rhine below the lake which serve 
Swiss territory : Internationale Schiffahrts-und Hafenordnung fiir den Bodensee 

sern, 1910); Gemeinsame Schiffahrts-und Hafenordnung (Bern, 1915). 

At pages 281-282 in his concluding sentences Professor Chamberlain ex- 
presses views touching river internationalization which, in the reviewer's 
judgment, would narrow those conceptions of international navigation which 
will surely, in spite of many failures, come before long into their own: 
“Whether the opening of a river to vessels of all nationalities,’ says he, ‘‘is 
apt to have any substantial effect, may well be doubted and whether, if it 
has, the result would be advantageous, is very questionable. Whether free- 
dom of river navigation to all flags is advisable depends on whether the prac- 
tical value outweighs the consequent interference with the individual rights 

of the riparian states to regulate their interior navigation. 

‘The problem of freedom of navigation to all flags of international rivers 
may be divided into two clearly marked parts, freedom for seagoing ships to 
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sail up to the river ports where they transfer to and from river boats, and 
strictly fluvial navigation. So far as the first is concerned, the river should, 
for this purpose, be treated as an arm of the sea; for the second, the fluvial 
community should have full power of disposition. The distinction between 
river and the open sea should be kept in view.’”’ Precisely what such a dis- 
tinction may imply may yet remain to be determined; but a genuine freedom, 
notwithstanding, is the avowed aim of internationalization, and should 
necessarily strive to achieve conditions unreservedly free and thus assist 
the progress of international intercourse and the promotion of international 
harmony, prosperity, and peace. 

Professor Chamberlain’s book would gain much, in a subsequent edition, 
by an index which it now lacks. The work is well conceived and carried out; 
the style is clear and the author’s apprehension of his subject is most excel- 
lent. The book can be cheerfully commended to all interested in a subject 
whose practical importance is increasing and the solution of whose attendant 
problems must go far toward promoting that international solidarity for 
which all hope though the issue may be as yet far away. 

Gorpon E. SHERMAN. 


The Foreign Policies of Soviet Russia. By Alfred L. P. Dennis. New York: 
E. P. Dutton & Co., 1924. pp. xv, 500. $5.00. 


It is kittle business to write about Russia anyway nowadays; still more 
fearsome to attempt anything definite about the foreign policy of the Russian 
Government, or ‘‘control,’’ as one authority on that country puts it. Pro- 
fessor Dennis has succeeded in being definite and precise without being hard 
to read; in being thorough without being prolix. Though at times he re- 
fuses to mince words or to take refuge in obscurities or meticulous phrasing, 
he never seems to lose his poise or his true position as an impartial though 
not colorless narrator of the facts. 

Without exaggeration, one may pronounce this work to be thorough, 
comprehensive, and accurate, as well as clear and readable. Every phase 
that one can think of in the development of the foreign policies of Soviet 
Russia whether it concerns countries or movements, is adequately treated, 
especially when one considers the proportions necessarily to be observed in a 
book of moderate size. Every country having intercourse with Soviet 
Russia has a place, while such topics as the Third Internationale, the Policy 
of Trade Agreements, and the New Economic Policy, are presented fully and 
understandingly, including the propaganda element, so little understood, but 
so much talked about. Save for a few typographical errors, the accuracy of 
the statements seems well established and supported by copious notes. In 
more than one instance (particularly in the case of the Brest-Litovsk 
Treaty), the correct version has been carefully chosen rather than the in- 
correct, no matter how widely circulated the latter has been. We have had 
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plenty of ‘‘readable books” upon Russia, though some that were read- 
able lacked in clearness, and almost always were lacking in the other 
qualities. 

The treatment is chronological at the start, developing into regional and 
topical as the story unfolds, and geographical and economic factors enter. 
Beginning with the first responsible demonstrations of the revolutionists, 
and their various policies (Professor Dennis insists upon the plural for cogent 
reasons), their course is followed through the November revolution, the 
Treaty of Brest-Litovsk, and the Peace Conference, after which the relations 
of Soviet Russia with the Baltic region, Poland, Rumania, Bessarabia, 
Federated Russia, the Caucasus, and The Near East, Persia, Afghanistan, 
and The Far East, follow in turn. The chapters on special phases follow, 
while the Soviet relations with the United States are reserved to form the 
climax. 

The readers of the AMERICAN JOURNAL OF INTERNATIONAL Law will be 
especially attracted by certain Bolshevik ideas that are assuredly different 
from those held as acceptable under the law of nations. They will be apt 
to put the Bolshevik and the Hohenzollern in the same class when it comes 
to the sanctity of treaties. They will find it curious, to say the least, and at 
the same time they will find it very hard to understand, the idea of Lenin 
that lost territory, to a nation, means nothing, yet this idea that Interna- 
tionalism triumphs over such losses is quite clearly brought out, particularly 
in the chapter on Brest-Litovsk. It is quite clear, too, why the Bolshevik 
Government must look to a world revolution as its only hope, as the only 
way by which it can maintain its existence in Russia. Any doubts upon this 
subject must be thoroughly dissipated after the simple, yet masterly, study 
that Professor Dennis has given of it. We can understand the propaganda; 
we can understand the fulminations of Trotsky, Zinoviev, etc.; and above 
all, we can see the significance of omitting the word Russia from the name 
now given by the Bolshevik Government to the Bolshevik State. It is quite 
possible, too, to understand why the recognition of Soviet Russia by the 
European states has been so futile, and why the policy of the United States 
in this direction is the most practical, as well as the most logical. 

Here we must pause to answer the obvious question: Is Professor Dennis 
impartial? It would seem to the reviewer that, for all practical purposes, 
this question can be answered in the affirmative. None of us can be merely 
recording machines when it comes to such a vital and dynamic movement 
as Bolshevism, whether internally or externally expressed. There is some- 
thing more needed than the mere collecting of facts. That collecting, how- 
ever, Professor Dennis has done fairly and comprehensively. Granted that, 
on the whole, the author has covered the material as fairly and as thoroughly 
as can be, the next question comes as to the validity of his interpretations. 
Of this, every reader can be a judge, but the reviewer is inclined to emphasize 
that these interpretations seem, in general, much more in accordance with 
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the known facts than many that have been made by less responsible persons 
than Professor Dennis. 

In some cases, the real reasons for the intervention of the Allies is 
given, frequently for almost the first time. We learn more about the potent 
reasons back of the Murmansk expeditions, as well as the attempts of the 
Bolsheviks to seize the stores at Archangel and Vladivostok, stores paid for 
by the Allies (including the United States) and, also, about their at- 
tempted seizure at the very time that the Bolshevik Government had 
repudiated its debts. Much of such evidence is worth considering now in 
view of the ‘‘counter-claims”’ just put forward by the Bolshevik Govern- 
ment against the United States. 

While deprecating any assertion of an intimate knowledge of Russian 
internal affairs, Professor Dennis adds considerable to our understanding 
of such as are vital to our comprehension of the Soviet policies. The 
story of the Constituent Assembly is briefly, but pungently, told. A state- 
ment that may surprise is that ‘‘many of the characteristics of the Bolsheviki 
which seem most incomprehensible and offensive to Western nations are, 
in the last analysis, Russian characteristics’? (p. 347). Lucid, indeed, is 
the author’s treatment of the German “bribery”’ of the Bolsheviki, putting 
on its true basis those transactions between the two parties bent upon 
one end, at least, in common. The Bolsheviki would have used the Devil 
himself “in good cause.”’ 

One is usually inclined on general principles to criticize a volume filled 
with quotations in the text. In this work one is ready to admit the aptness 
and telling force of the quotations that are not ‘‘interlarded,”’ but are dis- 
tributed where they are clearly appropriate. They serve to reveal the 
unblushing duplicity (as we would call it) of the Bolshevik leaders, as well 
as the hollowness of their control over Russia. 

Some readers may not think the policy followed in arranging references at 
the end of each chapter, rather than as footnotes, is as pleasing, but it cer- 
tainly does mass such material where it can be fully measured and eval- 
uated. The mixture of books, dispatches, newspapers, and proclamations, 
to say nothing of magazine articles, surely is impressive for its variety, and 
reveals a wide range of research. It is evident that few men could put 
together such a bibliography. 

The impressive maps at each end of the volume (inside the covers), 
together with the graph at the bottom of one of them, are striking reminders 
of the subject’s importance, by showing the size of Soviet Russia in com- 
parison with the eastern hemisphere and with the United States. Six 
maps, well chosen as to their subject, are scattered through the volume, 
all reasonably clear; certainly the last of this series, ‘‘European Districts 
and Propaganda Routes of the Third Internationale’’ would be voted most 


interesting. There is a usable index. 
ARTHUR |. ANDREWS. 
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Privateering and Piracy in the Colonial Period. By John Franklin Jameson. 
New York: The Macmillan Co., 1923. pp. xxvi, 586 and index. $5.00. 


Do you remember your boyhood tales of Captain Kidd, “the most famous 
pirate in American history’’? Well, here is a book to keep that memory 
fresh. Indeed it is the documentary evidence of the hero’s exploits and 
those of his roistering contemporaries and followers, such as, to mention a 
few seasoned pirates, Bartholomew Sharp, Henry Morgan, Henry Every, 
Samuel Bellamy, Bartholomew Roberts, during the period from 1638 to 
1763, the end of the last colonial war. And the proof, contrary to the usual 
case, makes as interesting reading for the grown-up as the tale did for the 
boy. But the delightful notes to the documents are the most interesting 
of all, for they explain and embellish the quaint texts written two or three 
centuries ago. They bring broadsides of learning to bear on the times and 
seasons of the wicked buccaneers and privateers of long ago. In fact, the 
notes are the magic mirror of Vulcan by the aid of which the reader sees 
the documents in their historical setting and reads them with an under- 


standing mind. 

The learned editor has considered privateering and piracy together, not 
only because one is authorized warfare and the other is unauthorized vio- 
lence, but also because it was in practice easy for the privateer to slip over 
into piracy (as did Captain Kidd), especially if privateering proved to be 
an unprofitable occupation and the end of the voyage was near. After 


such backsliding, very few lived long enough to reform—they ‘‘mostly died 
young and left few descendants’’—notwithstanding the fact that the wages 
of the sin was not death in some of the colonies, but publicity and imprison- 
ment. In some of the colonial wars, as later in those of 1776 and 1812, 
privateering assumed such proportions as to be, for brief periods, one of the 
leading American industries. This fact, taken in conjunction with the 
present leading industry of the United States, indicates the natural sporting 
instinct of the American people. “In the period to which most of our 
documents belong there was always an outburst of piracy after the con- 
clusion of a war, because multitudes of privateers found their occupation 
gone when peace was proclaimed, and some of them were sure to turn to 
the allied trade of piracy.” 

The book contains the essential documents of a privateering voyage, 
examples of commissions conferring jurisdiction on vice admiralty courts 
in the colonies to take cognizance of prize causes, the necessary documents 
in the trial of a prize case, reports of trials, including proceedings, docu- 
ments, testimony, judgments of the court, and so forth. 

Piracy, on the other hand, required less formalities. In the early days 
there were trials of piracy by courts, but the regular method, which came 
to prevail, was trial by special commissions appointed by the colonial 
governor. There are indictments for the crime, partial records of trials 
and documents relating to executions. The editor continues in the Preface: 
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But if American colonial piracy presents a smaller array of legal 
documents than American colonial privateering, it makes up for it by 
its rich abundance of picturesque narrative and detail. The pieces 
here brought together show us piracy off Lisbon and in the East Indies 
and at Madagascar, at Portobello and Panama and in the South Sea, in 
the West Indies, and all along the Atlantic coast from Newfoundland to 
the coast of Guiana. They exhibit to us every relation from that of the 
most innocent victim to that of the most hardened pirate chief. They 
make it clear how narrow was sometimes the line that divided piracy and 
privateering, and how difficult it must have been to learn the truth from 
witnesses so conflicting and of such dubious characters, testifying con- 
cerning actions of lawless men in remote seas or on lonely shores. 

The book is pregnant with curious things (to mention a few): We observe 
interesting documents showing a “‘connection of American colonial history 
with the very first (and characteristically illegal and unscrupulous) exploits 
of the Bradenburg-Prussian navy”’; we learn that St. Thomas, one of our re- 
cently acquired Virgin Islands, was a refuge of buccaneers; we read of Cotton 
Mather preaching sermons to convicted pirates who had formerly compelled 
their poor captives to curse the reverend doctor; the execution of John 
Quelch and his fellow pirates caused an “‘extra’’ edition of the Boston 
News-Letter on June 30, 1704; there is an agreement to commit piracy sworn 
upon the “holy Evangelists,’ although it would seem more appropriate, as 
was done in one case, to swear “upon a hatchet for want of a Bible’’; we 
find that ‘‘ John Barleycorn”’ was an alias of ‘“‘Sir Richard’’ who, according 
to the Journal of the privateer Sloop Revenge (commanded by Captain 
Benjamin Norton, great-grandfather of the late Professor Charles Eliot 
Norton of Harvard), ‘‘Gott fowl of some of our hands which made them 
quarrelsome but Sleep overcame the Knight so all was Quiet.’’ And it is 
recorded that corkscrews were regarded as important articles of plunder. 

Coming now to matters of more interest to sedate international lawyers, 
we find in Dr. Jameson’s notes clues to the reports and records of the Vice 
Admiralty courts of the colonies in America, although Sir Henry Pervice, 
Judge of the High Court of Admiralty in England from 1715 to 1751 (which 
then no longer heard appeals from those courts in America), “feared they 
are not well versed in the Law of Nations, and Treaties between Us and 
other States; and it is well known that they do not proceed in that Regular 
Manner as is practiced in His Majesties High Court of Admiralty”’ (p. 313). 
It would appear, however, that Sir Henry desired his court to hear all of the 
prize causes in America. 

The book contains a few decisions of the Vice Admiralty courts which 
relate chiefly to the right to salvage on recapture. One decision appears to 
involve a question of trading with the enemy (p. 375). In one case, slaves 
on board were condemned with the ship and cargo (p. 450). One brief 
decision on piracy by the Lord Commissioners of Appeals is also printed 
(p. 567). Many of the documents printed are of great interest to the student 
of early prize court procedure and practice. L. H. Woo.sey. 
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Outbreak of the World War: German Documents collected by Karl Kautsky and 
edited by Max Montgelas and Walther Schiicking. Translated by the 
Carnegie Endowment for International Peace, Division of International 
Law. New York: Oxford University Press, American Branch, 1924. pp. 
vi, 688. Price, $4.00. 

The so-called Kautsky documents, or, as they are officially named, The 
German Documents relating to the Outbreak of the War, collected by Karl 
Kautsky and published at the request of the German Foreign Office by 
Count Max Montgelas and Professor Walther Schiicking at Charlottenburg 
late in 1919, have been the subject of considerable comment in this country, 
especially during the first few months after their publication in Germany. 
Up to the present time, however, there had appeared in English only a 
selection of some of the most important of these papers, published in May, 
1920, as No. 150 of International Conciliation by the American Association 
for International Conciliation, and the extracts quoted in the volume by 
Kautsky entitled The Guilt of William Hohenzollern, published in London 
by Skeffington & Son in 1920. Special importance, therefore, attaches to 
the announcement of the Director of the Division of International Law 
of the Carnegie Endowment for International Peace in the Year Book for 
1921 of that institution to the effect that the Endowment is planning to 
publish an English translation of these documents, as well as other German 
war documents, in extenso. The translation of the Kautsky documents 
now lies before us. 

It will interest Americans to see in these documents, which are all official 
letters, despatches and reports passing mostly between German diplomats 
and high government officials during the critical days that preceded the war, 
and which form the most complete available set of records pertaining to the 
outbreak of the war, the unmasking of imperial German diplomacy, as it was 
practised in the early summer of 1914, with all its conniving underhand 
methods, its wire-pulling and its insincerity. We find in these pages an 
abundant record of attempts to “manipulate” in Rumania, Turkey, Italy, 
Bulgaria and elsewhere with a view to winning the governments of these 
countries over, at a time when, as the German Government later alleged, it 
had no thought of war and knew not even of any particulars of an Austrian 
ultimatum to Serbia. We find here Herr von Jagow, the German Foreign 
Secretary, wiring to the German ambassador at Rome on July 15, 1914— 
more than a week prior to the presentation of the Austrian ultimatum at 
Belgrade—the question whether the embassy at Rome requires funds for 
influencing the Italian press and how much (Document No. 47), and we 
read the ambassador’s reply (No. 54) that he is “already in touch with the 
press within the limits possible to the embassy,” but that he reserves the 
right to ask for more funds later, which would at the time be of little use 
since his agents and spies are out of town. 

In a message from the German ambassador Tschirschky at Vienna to the 
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German Chancellor, of June 30 (No. 7), reporting an interview with the 
Austrian Foreign Secretary Berchtold, wherein the German ambassador 
wisely states that he is counselling moderation in Vienna, we find marginal 
comments by the Kaiser himself severely reprimanding the ambassador 
for his moderation with the words: ‘‘Let Tschirschky be good enough to 
drop this nonsense;’”’ and a sentence in the despatch to the effect that the 
Austrians are eager now for a final and complete reckoning with Serbia is 
underlined by the German Emperor, with the marginal comment ‘‘ Now or 
never.” 

The report of Tschirschky of July 10 (No. 29) to the effect that Count 
Berchtold wants to make the demands upon Serbia such that it would be 
“wholly impossible for the Serbs to accept’”’ is commented upon favorably 
by the Emperor, and in the margin we read in his own hand the words of 
Frederick the Great: “I am against all councils of war and conferences, 
since the more timid party always has the upper hand.”’ 

A despatch of July 11 (No. 31) reveals Jagow giving Vienna the German 
views as to how to handle the ultimatum, his advice being to publish first, 
urbi et orbi, a general condemnation of Serbia. This advice is acknowledged 
two days later, with Berchtold’s agreement (No. 40). In No. 48 of July 
15 we find Jagow informing the German ambassador to England that “we 
are concerned at present’? with “giving the Greater Serbia menace its 
death blow;”’ and No. 49 of July 14, a report from Vienna that Count Tisza, 
the Hungarian Premier, has at last been won over to the view that war 
against Serbia is necessary, is greeted with enthusiasm by the Emperor, 
who underlined the passage on the absolute necessity of war and applauded 
Tisza as being a ‘‘real man.” 

No. 53, a report from the German ambassador to Russia of July 13 to 
the effect that Russian official circles are full of contempt for Austria, is 
annotated by the Kaiser with the words: “‘ Pride will have a fall.” 

No. 65, a despatch sent on July 17 by the German councillor of legation 
in Austria stating that Count Berchtold is planning to make the note unac- 
ceptable to Serbia with a view to provoking a war, furnishes additional 
evidence, if such evidence were required, to prove that in spite of its pro- 
fessions of ignorance, the German Government knew exactly what to 
expect from the Austrian ultimatum, that it had been repeatedly informed 
of the nature of the note at a time when the possibility of exercising a wise 
restraint upon Austria still existed, that the Emperor, knowing what must 
be the consequences of Austria’s action, did not counsel moderation but 
on the contrary applauded the threatening, militaristic, dangerous policy 
of his ally and connived with that ally in carrying out this policy. 

In view of all these authentic facts, it is incomprehensible how any 
responsible person today can still advance the thesis that the German 
Government wanted no war in 1914. Surely the Kaiser cannot with 
impunity still protest his lamblike innocence as he did in his letter to 
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Hindenburg, of April 5, 1921 (printed in the New York Times, December 
19, 1921, p. 6), and in his book. 

Finally, it is interesting to quote a comment made by the Emperor which 
perhaps throws as much light upon his character as any of his utterances. 
It is his marginal note on the text of the Serbian reply to the Austrian 
ultimatum (No. 271): “A brilliant piece of work for a period of only 48 
hours. That is more than could be expected. A great moral victory for 
Vienna; but with it every cause for war is eliminated and Giesl (the Austrian 
minister) should have stayed right on at Belgrade. On the strength of 
that I should never have ordered mobilization!’’ Could anything be more 
naive, more vacillating, more impulsive than this sudden volte face? If 
these words represent the man’s sincere conviction, they brand him—in 
the light of what preceded and followed—as an utterly incompetent, incon- 
sequential ruler. 

Epwin H. Zeypet. 


Towards International Justice. By F. N. Keen. New York: Harcourt, 
Brace & Co., 1924. pp. 249. 


The author of this book is a barrister-at-law of the Middle Temple and 
the Parliamentary Bar, and was a member of “Lord Bryce’s Group”’ of 
internationally-minded jurists who began in 1915 to work upon some plan 
of international government which would prevent future war. Another 
of the group was Professor Gilbert Murray, of Oxford, who writes a six- 
page introduction to the book, and explains that diplomatic questions, 
since the end of the World War, have subordinated constitutional questions 
associated with the League of Nations. 

Professor Murray expresses the opinion that it is “among the few pieces 
of good luck which the League of Nations has enjoyed that there has so 
far been no international force. It would have been recruited from those 
nations which now maintain large armies; it would have had a French 
Commander-in-Chief, and heaven knows where it would have been or what 
it would have been doing by this time. Until the League has earned pub- 
lie confidence by its justice it would be madness for it to try to impose its 
will by military force.’’ Professor Murray also believes that ‘‘the most 
really novel and remarkable body which the Covenant has called into 
being is the Permanent International Secretariat at Geneva’’; that “‘the 
crushing disasters of Central Europe, the enforced disarmaments of the 
ex-enemy nations and the willing disarmament of many others have left 
France alone bustling with arms and flushed with hard-earned triumph, 
able to assert her sovereign will over Europe without troubling the rest of 
the League for their assistance or without regarding their disapproval’’; 
that “the result is that the League, which was meant among other things 
to be the guarantee of France’s permanent safety against future German 
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attack, has nothing to offer her half so brilliant as the réle she now enjoys”; 
that “‘Article 10, which was once considered to be the very centre of the 
Covenant, has now been found to be vague, dangerous, and perhaps super- 
fluous, while Article 18, which annuls all international treaties or engage- 
ments not published and registered with the League, turns out to be the 
very touch-stone of the League spirit’; and that ‘“‘the authority of the 
League rests not upon the organisation of force but on the sanction of pub- 
licity and the appeal to world-opinion”’ (pp. 8-13). 

Mr. Keen starts from the thesis that “the international arrangements 
made so far are mainly calculated to deal with disputes which would have 
a good chance in any case of being settled without recourse to war.” He 
accordingly criticizes the pacifists of the era of the Hague Conferences for 
thinking that a ‘‘small step of progress will avail where the real need is for 
a big jump to carry mankind across a deep abyss” (p. 25). His own “‘big 
jump” was big indeed, in his first chapter, which was written in February, 
1915. But as the spell of the World War was cast upon him, and as the 
League of Nations loomed up on the horizon, his jump was slowed down 
very perceptibly. For example, in his last chapter, which was written in 
February, 1923, he thunders in the index and murmurs in the text, defining 
the first duties of nations as follows: “No state shall make aggressive war 
upon another state or use or threaten to use armed force against another 
state except in self-defense or in performance of a common duty of all states 
to codperate for the purpose of restraining any breach of the peace of the 
world, or for the purpose of ensuring compliance with international laws, 
conventions or obligations”’ (p. 228). 

The League of Nations, however far short it has fallen below Mr. Keen’s 
original ideal, he warmly praises, although he is still capable of pointing out 
its present defects—which he prefers to regard as precursors to future 
amendments. For example, he notes that “the framers of the Covenant 
have shrunk from providing for the entire exclusion of war and for the 
acceptance of peaceful means for the decision of all disputes” (p. 229); 
that the functions entrusted to the Council of the League are too varied 
since it must act “in part as an executive committee, in part as a body for 
conciliating and mediating between disputants, in part as a tribunal for 
hearing complainants and respondents and giving decisions or recom- 
mendations of their differences, and in part as a quasi-legislative body”’ 
(p. 242); that “‘a single dissentient state, provided it is fortunate enough to 
be represented on the Council, can check all action on the part of the Council 
and that the Assembly also is impotent to take action in the face of the dis- 
sent of a single member’”’ (p. 125); that the members of the Council should 
be chosen from among the representatives of their respective states in the 
Assembly (p. 126); that the Covenant lacks adequate provision for the 
discharge of legislative functions and also for popular control (pp. 127, 128); 
that “the Covenant does not lay down any principle with regard to the 
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acceptance by the members of an obligation to maintain or contribute to 
the maintenance of the necessary forces for preserving peace and discharging 
police duties in connection with the League, nor does it make any provision 
for enabling the League itself directly to control, supervise, or check the 
carrying out by members of their obligations with respect to armaments”’ 
(p. 131); and that the mandatory system should be applicable in cases other 
than those specified in Article 22 (p. 135). 

The above criticisms of the League of Nations are sufficiently indicative 
of the improved international organization which Mr. Keen would advocate 
for the future; but since these are at present of purely academic interest, 
they need not be eniarged upon here. As to “the most hopeful method of 
seeking to attract the United States into the League of Nations,”’ he expresses 
the conviction that it is to be found in ‘‘the acceptance by the League of the 
twin principles of the complete abolition of war and the compulsory settle- 
ment of disputes’”’ (p. 222). Aside from the question as to whether this 
conviction is justified by the facts or not, it is of interest as being a possible 
indication of the trend of European opinion regarding this important 


problem in the right direction. 
Wm. I. Hutt. 


The Ethics of Opium. By Ellen N. LaMotte. New York and London: 
The Century Co. 1924. pp. 204. $1.75. 


The writer of this book approaches her subject with high moral indigna- 
tion, much of which is levelled at the British government of India. The 
Netherlands, Portugal, and France also come in for criticism, though of the 
latter she says: 

The French are not hypocrites. They make no defense of opium as 
being good for people. On the contrary, in speaking of the opium 
situation they always speak of it as a ‘“‘struggle’’—a struggle against 
great odds, against an old, well-established custom, against great 
difficulties with smugglers, but, above all, as a struggle against a 
harmful and dangerous habit (p. 121). 


America is at present given a clean bill of health, but with some recognition 
of past sins. The basic difficulty in solving the drug problem lies, according 
to the author, in the “‘ psychology of those nations which find opium harmless 
for certain peoples’’—who recognize it as bad for their white citizens but 
good for trade and not harmful to orientals. The author rightly recognizes 
that so long as opium is consumed in large quantities in the East, morphine 
and its derivatives will find their way into Europe and America. 

These bad nations are mostly European, but Japan, since becoming a 
great power, has adopted European morals, and though suppressing drug- 
using among her own people, sells opium for profit to the Chinese in her 
colony of Formosa. Siam and Persia have been controlled by European 
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diplomacy. Turkey in recent years has shown good-will toward the anti- 
opium crusade and has become a party to the 1912 Opium Convention 
through the Lausanne Treaty, but is still met by the temptation to supple- 
ment her revenue through stimulating opium production. China, after 
her brave effort to throw off the evil from 1907 to 1917, has almost given up 
in discouragement. 

The body of the book describes the situation with regard to opium pro- 
duction, consumption, revenues and regulation in the eastern countries. 
Official reports and statistics from League of Nations’ publications are used, 
but the arrangement of this material is not very clear. The final chapter 
discusses the effort at international regulation through the Hague Conven- 
tion of 1912 and the League of Nations, with thorough appreciation of the 
loop-holes in the former and the difficulties of the latter in this problem. 

The author understands that successful strategy against the drug evil 
demands international codperation (p. 14), but is distressed to find that the 
League of Nations is no better than the nations which compose it (p. 179). 
As one might presume from the title of the book, the author does not hesitate 
to distribute moral praise and blame among nations for their attitudes on 
this question. It may be questioned whether this method makes for 
progress toward its solution. Individuals are alike all over the world in 
their love of profit and their inconsiderateness of morals in its pursuit. Gov- 
ernments are alike all over in their love of easy sources of revenue. It 
happens that suppression of opium production will inevitably cost some 
nations more than others. It is pharasaical to accredit those which stand 
to gain much and lose little with superior morality because of their greater 
alacrity in the cause. A thorough understanding of this situation would 
seem to be necessary if codperation for the abatement of the evil is to 


continue. 
QuINCcY WRIGHT. 


The Truth about Mesopotamia, Palestine, and Syria. By J. de V. Loder. 
London: George Allen and Unwin, Ltd., 1923. pp. 221. 7 sh. 6d. 


Truth, whether clothed or naked, is often most elusive. It is partic- 
ularly hard to lay hands upon in the Middle East. The rivalries of the 
Great Powers, the nationalistic aims of the Arabs, Jews, and Syrians, have 
made it excessively difficult to interpret correctly the complicated forces 
and events of the past ten years in that part of the world. 

This small volume of about two hundred pages contains the essential 
facts and a reasonable explanation of the tangled situation in the Middle 
East. The author has a thorough knowledge of the field and an obvious de- 
sire to be fair. The fact that he was with the Egyptian Expeditionary 
Force during the World War and later served in the British Foreign Office 
naturally imposes a guarded form of statement that avoids the appearance 
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of disloyal criticism. He succeeds, however, in aiding the discriminating 
reader to evaluate properly British policy in the Near East. His conclu- 
sions are manifestly affected by his affiliation with the League of Nations, 
though he manages to preserve a fairly objective point of view. One has 
the impression of a genuine internationalist trying sincerely to avoid a prej- 
udiced nationalistic attitude in the examination of the extraordinary prob- 
lems of Mesopotamia, Palestine, and Syria. 

This volume is devoted for the most part to the explanation of the fol- 
lowing questions: (1) why Great Britain did not carry out its pledges to 
the Arabs; (2) why the Arab problem led to serious misunderstandings 
between France and Great Britain; (3) why these two nations did not 
fulfill their promise of November 7, 1918, namely, ‘‘the complete and 
final enfranchisement of the peoples so long oppressed by the Turks, and 
the establishment of national governments and administrations, drawing 
their authority from the initiative and free choice of the native popula- 
tions’’; (4) why Palestine was not internationalized, and what was the pur- 
pose of the Balfour declaration of November, 1917, favoring “the estab- 
lishment in Palestine of a national home for the Jewish People.” 

Mr. Loder makes it perfectly plain that the key to the correct answer 
to these questions lies in the ancient rivalry of France and Great Britain 
without great concern for the nationalistic claims of the Arabs, Jews, and 
Syrians. The geographical significance of Mesopotamia, together with its 
natural resources, explains the interest of Great Britain in that region, 
while the situation of Syria likewise explains the special concern of France 
to protect its interests as opposed to those of Great Britain. Palestine, 
promised as a “ National Home”’ to the Jews, though of great international 
significance, is viewed by Great Britain as a “bastion” of the Suez Canal. 

The author’s comments on all these controlling influences and factors in 
the Middle East, though couched generally in the adroit phraseology 
affected in parliamentary answers to interpellations, are often most illu- 
minating. The chapter on Mandates, Treaties and Conclusions is really 
a statesmanlike analysis of the larger problems involved. Speaking of 
the pretensions of the Arabs, the author says: 


Thus national governments in the sense in which the term applies in 
Europe are sheer impossibilities in the Arab countries at present. 
Nevertheless, there must be a framework or “facade” within or behind 
which national consciousness, at present in its infancy almost every- 
where, and in some places practically non-existent, may build a lasting 
national structure or structures (p. 151). 


This “fagade’’ Mr. Loder finds in the mandate system under the League 
of Nations. 
The expansion of Western Powers has hitherto been closely identified 


with territorial aggrandizement as a means of attaining political su- 
premacy. Foreign assistance has come to be interpreted as synony- 
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mous with foreign domination, and the development of the resources of a 
country thus assisted has become indistinguishably connected with the 
idea of economic exploitation. . . . It is only fair, however, to say 
that governments, and, to an even greater extent, peoples, do not lack 
disinterested aims, which they would like to see realized if they could 
only get away from the disastrous effects of a competitive system based 
on narrow divisions of interest. The League of Nations and the 
Mandate system which springs from it are an expression of the feeling 
of world solidarity, which the war, paradoxical though it may seem, has 
done so much to develop (p. 152). 


The most interesting feature of this volume I find in its treatment of the 
thorny problem of Zionism, where the author discloses the antagonistic 
point of view of most British officials who have had any experience in Pal- 
estine. His explanation of the Balfour declaration deserves to be quoted: 


Apart from the question of abstract justice and its bearing on a solu- 
tion of the Jewish problem as a whole, which we shall discuss later, 
Zionism offered certain definite advantages to Great Britain. There 
was the chance of an alliance with the international force of Jewry which 
the circumstances of the war made specially attractive and which 
might survive as of permanent value, and there was the chance of 
introducing a Jewish element into Palestine, bound by ties of gratitude 
to Great Britain, which would turn Palestine into an advanced bastion 
for the defense of the Suez Canal. The Balfour Declaration must have 
been influenced by such considerations, though they were certainly not 
its ultimate motive. The abandonment of the proposal to interna- 
tionalize Palestine and its transfer to British control marked the at- 
tainment of these objects (p. 149). 


Mr. Loder emphasizes the most significant aspect of Zionism which is 
generally ignored: 

They (the Jews) have clung together in adversity and have cherished 
the characteristics and institutions which distinguish them from those 
among whom they live. It might perhaps be said that they have done 
this because of persecution rather than in spite of it, for emancipation 
seems to have brought assimilation appreciably nearer. It may be partly 
for this reason that such strenuous efforts have been made to find a concrete 
and permanent home for the expression of what is essentially Jewish 
(p. 155. Italics not in original). 


Zionists have been loath to admit that Zionism has the motive of acting 
as a deterrent to the tendency of Jews to become assimilated in liberal 
countries, but Mr. Loder would seem to have ample reason for stressing 
this underlying purpose. Such explanations are much more reasonable than 
the loose statement by Lord Robert Cecil in his Foreword to the volume: 
“A nation without a country of its own is an anomaly, and anomalies bring 
trouble.” To consider the Jews as a nation requires an entirely new defi- 
nition of what constitutes a nation under the law of nations. 

This book, as may be surmised, is most suggestive. It is crowded with 
facts and significant observations. It constitutes a kind of practical 
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manual of international politics in a special field to illustrate certain guid- 
ing principles of diplomacy and to elucidate the attitude of European 
Powers concerning the basic problems of international society. 


Puitip MARSHALL Brown. 


Le Probléme des Minorités devant le Droit International. By Jean Lucien- 
Brun. Paris: ‘“‘ Edition Spes,’”’ 1923. pp. xv, 230. 15 fr. 


The need of securing protection for minorities of alien race or religion has 
long furnished a difficult problem for the European statesman. A heritage 
of dynastic struggles and of wars of conquest during past centuries, the 
problem presented itself with particular insistence during the nineteenth 
century, and it is only since the Peace Conference of 1919 that it can be said 
that the nations have regarded themselves as collectively responsible for its 
solution, and have attempted, although with but partial success, to bring 
it under the domain of international law. 

Dr. Lucien-Brun’s monograph comes as a welcome addition to the scanty 
literature bearing upon the subject. Holding that the protection of minor- 
ities is a problem of concern to all states, whether or not a specific situation 
is presented to them within their own borders, the author undertakes to 
set forth the historical origins and logical basis of the problem, to trace its 
evolution and to examine the practical worth of the measures being taken 
today and the prospects of further progress. The volume is therefore not 
a mere statistical study of existing conditions, but a study of physical facts 
and of legal and moral principles. 

Part I presents the historical background of the problem and discusses 
the earlier system of capitulations for the protection of Christian minorities 
in Mohammedan countries, as well as the numerous occasions of ‘‘inter- 
vention’ by the Great Powers during the nineteenth century. The latter 
study is preceded by a study of the legal principles involved in “‘interven- 
tion.” Here the author seeks to establish a theoretical justification for the 
interference by the community of nations as a body in cases when an indi- 
vidual member of the community, such as Turkey, acts in violation of the 
“human” and “natural” rights that all men possess irrespective of na- 
tionality. The standard by which intervention in a given case is justifiable 
is that of the public opinion of the leading states, whether as expressed by 
the “Concert’’ of the Great Powers before 1914 or by the League of Nations 
since 1920. 

Part II is devoted to the present solution of the problem. Here the 
author introduces a valuable analysis of the racial, linguistic and religious 
aspects of the minorities question, followed by a study of the geographical 
environment by which these various elements of nationality are conditioned. 
The peace treaties of 1919-20 are next analyzed in detail. A distinction is 
made between the measures taken to secure the voluntary assimilation of 


654 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


minorities into the body politic by the naturalization of individuals or by 
their emigration from the state and, on the other hand, the measures taken 
to protect minorities as a group by according to them “collective rights.”’ 
Under the latter head are discussed the various concessions made by the 
treaties of 1919-20 in respect to the free use of the minority language in 
private or public relations, the maintenance of separate institutions and 
schools, the disposal of public funds, and the autonomy of religious organiza- 
tion. This is followed by a discussion of the sanctions laid down for the 
observance of the treaties, in particular the procedure before the Council of 
the League of Nations and before the Permanent Court. 

In a closing chapter, the author points out that in spite of the texts of the 
several treaties and domestic laws, numerous instances of unjust treatment 
of minorities have marked the actual conduct of the several governments 
during the past four years. On this point, however, the evidence submitted 
seems to the reviewer inadequate, not taking sufficiently into account the 
difficulties of a period of transition, although the instances cited appear to be 
fair statements of fact. In view of recent practice, the author is doubtful 
of the success of mere treaties and statutes, and he appeals in closing to the 
higher law of Christian charity as the sole power competent to make the 


legal solution an effective one. 
C. G. FENWICK. 


The American Revolution: A Constitutional Interpretation. By Charles How- 
ard Mcllwain. New York: The Macmillan Co., 1923. pp. xi, 198. 


To this essay was awarded the Pulitzer Prize of $2,000 ‘‘for the best book 
of the year in United States history,’ an honor which, strangely, has not 
often come to the professor of history in our colleges and universities. The 
book does not need the stamp of this approval: the scholarly fame of its 
author will insure for it the serious consideration of students of this much- 
investigated period of our history. Whatever disagreements the findings 
of this volume may provoke, none will deny that the constitutional prob- 
lem did exist, or will admit that this problem has heretofore been ade- 
quately considered. Recent interpretations of the causes and conditions 
of the revolutionary period have given us much of its economic, the social, 
and political phases of the controversy, with conclusions that have been 
growing less and less pleasing to hereditary-patriotic societies and which 
offer little comfort to others who would like to believe that at least some 
right was on the side of the “ patriots.” 

Professor Mcllwain’s problem is one arising out of the distinction to be 
made between the realm and the dominions. The author is on indisput- 
able ground certainly as regards the situation down to the Civil War and 
the establishment of the Commonwealth. When the colonies were founded 
it seemed to be the accepted view that they were not an extension of the 
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realm, and therefore did not come under the jurisdiction of Parliament. 
During this period, while many colonial matters came before that body, 
no legislation directly affecting the colonies was enacted, and in no instance 
was it successful, against the opposition of King or Council, in accomplish- 
ing anything respecting them. ‘It was the temporary abolition of the 
kingship which created the constitutional issue from which the American 
Revolution resulted” (p. 26). More and more, Parliament began to assume 
legislative control of the colonies and dominions outside the realm. The 
Restoration and the Revolution in England brought no real change in the 
attitude of Parliament, but throughout this struggle between Crown and 
Parliament the growing influence of the latter over the dominions was 
being continually challenged. 

The core of Professor McIlwain’s argument is that the American colonies 
never accepted the constitutional gain to Parliament resulting from the 
English Revolution; that this assumed power of Parliament, revolutionary 
in England in 1688, continued for the dominions to be revolutionary until 
repudiation in America led, in 1776, to the outbreak. The colonies’ pact was 
with the king and expressed by the charter. Only his authority was ac- 
knowledged: he had not the right to substitute Parliament as the party of 
the first part in the agreement. In the light of this argument, there is 
justification for American opposition to the tax measures, since “inability 
of Parliament to legislate in any manner for any colony of course precludes 
all parliamentary taxation” (p. 194). 

Professor MclIlwain’s reasoning is always clear and expressed without 
ambiguity. Much of it will be convincing. His most pronounced argu- 
ment is based upon a study of the constitutional relations between England 
and Ireland, with the contention of which country he finds a close parallel 
in the American issue. He points out, for example, that the Declaratory 
Act of 1766 “is identical in tenor and wording with the Declaratory Act 
for Ireland in 1719, from which it was directly copied” (p. 50). It is to be 
hoped that publication of the results of his investigation of the actual influ- 
ence of Irish leaders upon the views of those who made the American Revo- 


lution (referred to on p. 61) will not be long delayed. 
Leo F. Stock. 


One Hundred Years of the Monroe Doctrine. By David Y. Thomas. New 

York: The Macmillan Co., 1923. pp. xii, 580. $4.00. 

This timely book in twenty-two chapters discusses the evolution, essen- 
tial facts and various bearings of the doctrine which has been such a prom- 
inent influence in American foreign policy, emphasizing its connection with 
events since 1880, and especially since 1900, with special attention to its 
relation to ‘‘economic imperialism.”’ For the period since 1914 it presents 
an excellent historical survey of foreign policy, through its narrative of the 
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chief recent international events: Pan-American Conferences, the Paris 
Conference (and the Senate debate), the Washington Conference (and the 
Senate debate), the Lausanne Conference, and the International Court of 
Justice. 

Only four chapters (pp. 1-50) treat exclusively the earlier period. The 
first two present the background (historic and immediate), and the third 
and fourth are confined to the announcement of 1823 and contemporary 
opinion to 1826. The fifth chapter, on “ Non-colonization in principle and 
practice’”’ (pp. 51-84), the sixth, on ‘‘The struggle for a canal route” (pp. 
85-117), and the ninth, on “Non-interference in America by European 
powers” (pp. 184-202), are chiefly confined to the period before 1880. 
The seventh, on “Non-interference in European practice” (pp. 118-64), 
and the eighth, on “Interference in Africa, the Pacific and Asia” (165-83), 
and also the tenth, on “The relation of European claims” (pp. 203-14), 
are largely devoted to the period after 1880. Subsequent chapters are con- 
fined to the last twenty-five years, and most of them to the last ten years. 
The doctrine as related to economic imperialism receives special attention. 
Five chapters (Chapters XI-XV) treat “dollar diplomacy’’—in Santo 
Domingo, Haiti, Central America and Mexico and in the struggle for oil. 
Two others, on recent European and Latin American views, are closely 
related to this subject. 

The book is equipped with a good general subject index. The footnote 
references, largely to newspapers and other periodical publications, are less 
satisfactory and do not adequately represent the useful body of facts pre- 
sented in the book. Evidently the author’s investigations have not been 
extended to all published materials nor to manuscript materials such as 
the large mass of unpublished archives in the Department of State at 
Washington. 

The book is readable. Usually the matter is well organized. The 
author cuts a clear path through the jungle of details, explaining prominent 
situations by brief historical excursions into the past and keeping chief 
circumstances and sequences well related. While broader in scope than 
other books on this subject, it is less interpretative. Though the author 
usually shows excellent judgment, he exhibits a few injudicial deviations or 
lapses, especially in referring to the ‘‘rape”’ of Panama and to recent Amer- 
ican policy in Haiti and Santo Domingo. In maintaining that the Monroe 
Doctrine has necessarily implied non-interference in Europe, he appears to 
have confused the declaration of Monroe with certain earlier statements of 
Washington and Jefferson. 

The author apparently disapproves the American participation in the 
Algeciras Congress (which, after forcing an agreement between France and 
Germany, supported the French claim to the right to perform an operation 
on the weak sultan of Morocco), because ‘‘success in averting a destructive 
war between the powers was achieved at the price of sacrificing a weak 
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backward nation.”” The Samoan intervention under the “remarkable 
treaty ratified by the Senate without any reservations” he characterizes as 
the most serious entanglement to that time, but elsewhere states that, 
excepting the French alliance of 1778, “‘we have never made any alliance of 
any kind, unless the Four Power Treaty of 1922 be so called.”” American 
aid to Liberia in 1921 is mentioned as the “beginning of American inter- 
vention in African affairs’? and as ‘‘a new and unexpected development 
of the Monroe Doctrine.” 

Perhaps the most striking of the developments having their origin in 
Monroe’s declaration is that by which the doctrine of non-interference by 
Europe in the affairs of the new world has become a doctrine of interference 
by the United States in assuming the responsibilities of preventing smaller 
states from furnishing an excuse for European interference. The chapters 
which outline and describe the process of this intervention on the part of the 
United States—in Haiti, Santo Domingo and Central America and to a less 
extent in Mexico—are full of facts collected nowhere else in such con- 
venient form. 

Referring to the conditions of international anarchy which accompany 
the theoretically ideal policy of the open door, which practically may be 
closed by the entering body of one big man, he urges that the day of inter- 
national regulation must come just as surely as national regulation came in 
domestic affairs, and that the longer we put it off the nearer we approach 
another war. The chapter on the Paris Conference and the Senate Debate, 
in which he gives a lively description of the battle between President Wilson 
and the Senate, is probably the most interesting and the most carefully 
written chapter in the book. In it the author explains the wave of idealism 
which carried Wilson to Paris and the subsequent subsidence which defeated 
the treaty. Entrance into the World Court is regarded as quite compatible 
with our traditional policy. 

In reviewing the history of the doctrine, Dr. Thomas asserts that the non- 
colonization feature has been fairly well enforced, though not always, and 
that even voluntary transfers or cessions have been successfully opposed; 
that the corollary promise never to interfere with existing European colonies 
was not seriously broken before the ejection of Spain from Cuba and Porto 
Rico in 1898; that the pledge of non-participation in European political 
conferences was consistently kept until 1880, but this policy of abstention 
from European affairs was put to several severe tests thereafter—the latest 
being the Paris Peace Conference of 1919, the Washington Conference of 
1922, relations in connection with the Turkish problem and the Lausanne 
Conference in 1920-22 (in which the United States sought to participate in 
shaping international policies while refusing to assume a corresponding 
responsibility), and the pressure on the Bolshevist government of Russia; 
that the allied debts to the United States (a heritage of the World War) 
have furnished another lever for interference in European affairs; that the 
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promise to recognize de facto governments has not been fully or consistently 
kept (as seen in the recent refusal to recognize the governments of Huerta 
and Obregon in Mexico), and that “the policy of recognizing whatever 
government suited our policy and sometimes interfering to set up such a 
government may be said to have been started by President Roosevelt when 
he recognized the revolutionary government of Panama’”’ (!); that the 
policy against European interference in America has been steady and has 
even extended to cases of threatened pressure; that the only serious attempt 
at political interference by Europe in America was the adventure of France 
in undertaking to establish the empire of Maximilian in Mexico, and that 
European arbitration of American disputes cannot be properly regarded as 
interference; that on the matter of collecting claims there has been consider- 
able change of attitude, the earlier policy of indifference giving way to a 
more vigorous policy beginning with restrictions on Cuba after 1900 and 
illustrated in the enforcement of arbitration of German claims against 
Venezuela in 1902 (when Germany sought to put the Monroe Doctrine to 
the test), and in the later arrangements to administer the customs of Santo 
Domingo (1905-07), of Nicaragua (1911-16) and of Haiti (1915), partly to 
prevent European intervention and ‘partly to satisfy American creditors 
and adventurers”’; that our policy regarding participation in intervention in 
American affairs by joint action, although usually opposed to such action, 
has sometimes been inconsistent, the widest departure being Secretary 
Fish’s remarkable proposal of 1875 in the Spanish-Cuban War; that the 
pledge to leave the Latin-American countries to themselves has recently 
been severely strained, especially in San Domingo and Haiti. 

Dr. Thomas does not agree with those who, holding that the Monroe 
Doctrine is the same today that it was in 1823 when proclaimed out of 
self-interest, assume that we must ‘‘either wield the big stick, or else give 
up the doctrine and let Europeans wield the stick.’’ He does not favor the 
abandonment of the doctrine, especially not ‘‘if the world is to go in the old 
way, each nation for itself, . . . and letting the devil take the hind- 
most,”’ but he predicts that when no one nation shall dominate and give 
law for half of the earth, but when all shall coéperate in counsel for the 
common good, the “advanced” nations, instead of mutually guaranteeing 
each to the other their island possessions in the Pacific, ceasing to ‘‘ advance” 
at the expense of weaker nations and mutually pledging themselves to re- 
strain anyone who does, the doctrine “will have become what Woodrow 
Wilson sought to make it, the guiding principle of action for the nations of 
the earth.” 


J. M. CALLAHAN. 
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Nederlandsche Diplomatieke en andere Bescherming in den Vreemde, 1795- 
1914. By Dr. L. Spanjaard. ’s-Gravenhage: Martinus Nyhoff, 1923. 
pp. xix, 428. 


This useful work is designed to afford a review of the law and practice 
of the Netherlands in the protection of its citizens abroad, by diplomatic 
and other means. In the course of the work the author, who first pub- 
lished the volume as a doctor’s dissertation, has examined the archives of 
the Ministry of Foreign Affairs of his country for the international claims 
and cases of protection in which the Netherlands has been a party, and 
has therefore been enabled to make an inductive study of the Dutch prac- 
tice. Unfortunately, he was able to obtain the full records of the Foreign 
Office only up to 1848; after that year he has had to rely upon less authentic 
and complete sources. Nevertheless, Dr. Spanjaard’s work is a valuable 
contribution to our knowledge of international law and practice, for the 
Netherlands, one of the first countries to engage in overseas trade and 
investment, has always had a large share of its economic interests in other 
countries and therefore furnishes a fruitful source for the study of inter- 
national claims. It would be desirable if the book were republished in a 
language more commonly accessible than the Dutch. 

The author has divided his book into four main parts. In Part I, deal- 
ing with the diplomatic protection of Dutch citizens in general, he discusses 
(a) protection abroad in international customary law, and its place as a 
legal institution; (b) protection of citizens in the Dutch Constitution; 
(c) the legal character of the “‘right of protection”’ in international law, 
including the learning on the subject; and (d) protection in the Dutch 
treaties. In Part II the author discusses the organs and machinery of 
protection in the international system, with special emphasis upon the 
constitutional and governmental system of the Netherlands, including the 
Ministry of Foreign Affairs, the States General, the diplomatic service, 
the consular service and other official agencies; here also he deals with the 
status and character of the protected person or corporation. Part III, 
entitled ‘‘Claims Procedure,” deals (a) with the legal relations between 
the two governments concerned and between the claimant and his own 
government, including the preliminary conditions, administrative and 
international, with which the claimant must comply before his claim can 
receive official attention. This part then discusses (b) “‘official’’ protec- 
tion and the means for carrying it into effect, including the ordinary meas- 
ures short of war, (c) unofficial (officieux) protection or the use of “good 
offices’”’ and (d) the protest or complaint, the answer or defense, and the 
customary results of the controversial diplomatic procedure involved. 
Part IV, which comprises something less than half the book, consists of a 
chronological summary of the cases of claims and protection, with reference 
to the original and other sources, in the Dutch archives and literature 
from 1795 to 1914. Asa new and mostly original contribution to our knowl- 
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edge of the cases, this part will be especially prized by students of inter- 
national law. 

This work indicates that a great boon and service to international law 
and its practitioners and to the judges of international tribunals may be 
conferred by the several countries of the world if they will open their ar- 
chives to competent scholars for an examination and study of the cases 
of international claims and protection in which those countries have been 
parties. Dr. Spanjaard, within the limitations imposed upon him by 
the Minister of Foreign Affairs, has done this work for the Netherlands 
with ability and understanding. A like task awaits the hands of scholars 


in other countries. 


Epwin M. BorcHARD. 
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